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Abstract 

Polluter Pays Principle (PPP) is perhaps the commonest 
environmental law principle. It is enforced, inter alia, 
through environmental remediation and compensation 
of pollution victims. These are the two significant aspects 
of PPP. This article discusses mainly the challenges and 
prospects of using PPP to enforce laws governing 
environmental remediation and compensation of 
pollution victims in Mainland Tanzania. The article 
begins by conceptualising key notions underlying PPP. It 
also highlights the interrelationship between PPP, 
environmental remediation and compensation of 
pollution victims. The implementation of laws governing 
these two PPP aspects is also assessed in this article. It 
has generally been observed in this article that laws are 
not adequately implemented by environmental 
enforcement agencies. Thus, the article provides several 
recommendations including the establishment and 
strengthening of the environmental compensation fund. 

 
 A PhD candidate at the School of Law, University of Dar es Salaam. This article 
FRQWDLQV SDUW RI WKH DXWKRU·V ILQGLQJV RULJLQDWLQJ IURP KLV VWXG\ WLWOHG Assessment of 
Corporate Liability for Environmental Pollution in Context of Polluter Pays Principle in Tanzania. 
He can be contacted through vinnytanz@gmail.com 

mailto:vinnytanz@gmail.com


Using Polluter Pays Principle to Enforce Environmental Remediation and Compensation|134 
 

 

Keywords;  Polluter Pays Principle, environmental remediation, pollution 
victims, environmental enforcement agencies, environmental 
compensation fund and Tanzania. 

 
1.0. INTRODUCTION 

Environmental pollution is a concern of the world at large. In Mainland 
Tanzania, complaints from the public about environmental pollution are 
increasing year after year. For instance, from 2015-16, a total of 171 
environmental pollution complaints were received by the National 
Environment Management Council (NEMC).1 From 2017-18, the 
number of pollution complaints increased to 207;2 whereas from 2018-
19 they raised up tremendously to 701.3 

Essentially, environmental pollution is among the major human rights 
concerns which violate various fundamental human rights in Tanzania. 4 

 
1 NEMC, the Annual Report and Audited Accounts for the Year Ending 30 June 2016, 
at p. 6. 
2 -DPKXUL \D 0XXQJDQR ZD 7DQ]DQLD, (-07), ´+RWXED \D :D]LUL ZD 1FKL, 2ILVL \D 
Makamu wa Rais, Muungano na Mazingira, Mhe. January Y. Makamba (Mb), Wakati wa 
Kuwasilisha Bungeni Makadirio ya Mapato na Matumizi kwa Mwaka wa Fedha 2018-19µ, 
p. 31. [Unofficiall\ WUDQVODWHG DV WKH 8QLWHG 5HSXEOLF RI 7DQ]DQLD (857), ´6SHHFK RI WKH 
0LQLVWHU, 9LFH 3UHVLGHQW·V 2IILFH 8QLRQ DQG (QYLURQPHQW, +RQ. -DQXDU\ <. 0DNDPED, 
(MP) at the Parliament when Presenting the Budget for the Financial Year 2018-19µ@, 
available at <https://vpo.go.tz/cmdownloads/hotuba-ya-bajeti-kwa-mwaka-wa-fedha-
20182019/> (accessed 15 July 2019).  
3 -07, ´+RWXED \D :D]LUL ZD 1FKL 2ILVL \D 0DNDPX ZD 5DLV, 0XXQJDQR QD 0D]LQJLUD, 
Mh. January Y. Makamba (Mb), Wakati wa Kuwasilisha Bungeni Makadirio ya Mapato 
QD 0DWXPL]L NZD 0ZDND ZD )HGKD 2019/2020µ, S. 14. >/LWHUDOO\ PHDQLQJ WKH 857, 
´6SHHFK RI WKH 0LQLster, Vice President‟s Office Union and Environment, Hon. January 
Y. Makamba, (MP) at the Parliament when Presenting the Budget for the Financial Year 
2019/2020µ@, DYDLODEOH DW �KWWSV://ZZZ.YSR.JR.W]/FPGRZQORDGV/KRWXED-ya-waziri-wa-
nchi-ofisi-ya-makamu-wa-rais-kuhusumakadirio-ya-mapato-na-matumizi-kwa-mwaka-
20192020/> (accessed 18 April 2019). 
4 The Legal and Human Rights Centre (LHRC), Tanzania Human Rights and Business Report, 
Dar es Salaam, LHRC Publishers, 2017, at p. 118. 
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These include .e.g, the right to a clean and healthy environment, the right 
to life and the right to property. 

In dealing with pollution, there are various international and regional 
environmental instruments.5 In Africa, there are several instruments that 
protect the environment, such as the African Charter on Human and 
3HRSOHV· 5LJKWV, 19816 and the Convention on the Ban of Import into 
Africa and the Control of Transboundary Movement and Management 
of Hazardous Waste Within Africa, 1991.  

Most of the Multilateral Environmental Agreements (MEAs) contain 
principles of environmental management, Polluter Pays Principle (PPP) 
being one of them. PPP can provide remarkable incentives in controlling 
pollution caused by bodies corporate. As such, environmental 
enforcement agencies have a legal duty to fully enforce it. Principally, 
PPP is based on the absolute liability for environmental harm, viz., 
restoration of the polluted environment and compensation of pollution 
victims.7 These are significant aspects of PPP. In order to understand 
clearly PPP, it is imperative to conceptualise key notions characterising 
it.  

2.0. WHAT IS POLLUTION? 

Pollution is the central theme of PPP. It is perhaps the oldest and most 
common risk encountered daily by human beings.8 In essence, pollution 
is a problem that has impacts on the environment and health of every 

 
5 For instance, the Convention on the Prevention of Marine Pollution by Dumping of 
Wastes and other Matters, 1972, and the Basel Convention on the Control of 
Transboundary Movement of Hazardous Waste and Their Disposal, 1989. 
6 Art. 24. 
7 Myneni, S.R., Environmental Law, Hyderabad, Asia Law House, 2008, at p. 227. 
8 $VKRXU, $.-., DQG :DKDE, +.$., ´&ULPLQDO /LDELOLW\ RI &RUSRUDWH %RGLHV IRU 3ROOXWLQJ 
WKH (QYLURQPHQW: 6KDULD DQG /DZ 3HUVSHFWLYHVµ, International Journal of Management and 
Applied Science, Vol. 2, Issue No. 9, 2016, p. 222, at p. 224. 
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person. It is generally considered by the public as an unwanted 
phenomenon.9 

Defining pollution or environmental pollution is a very complex task. 
One of the difficulties is due to the fact that pollution is not restricted 
only to illegal acts. In some cases, pollution is defined as the legal activity 
that is authorised, controlled or regulated by the State.10 Another 
challenge in defining pollution is the fact that pollution is not altogether 
anathema. Certain pollution level is necessary for the life of humankind.11 
Moreover, pollution in one country is not automatically pollution in 
another country. This is because the standards of the two countries may 
not be equivalent. 

Two concepts are usually involved in defining pollution: threshold-based 
and impact-based concepts.12 In most cases, pollution especially caused 
by emission and discharge, is measured based on established standards 
or thresholds. An industry is considered to have polluted the 
environment when its emission or discharge is above standards. The 
assumption is that emitting or discharging below the threshold is a lawful 
activity even though such emission or discharge has some effects on the 
environment.  

The impact-based concept of pollution applies in a situation where 
emission or discharge causes damage to humankind or the 

 
9 Coyle, S., and Morrow, K., The Philosophical Foundation of Environmental Law: Property Rights 
and Nature, Oxford, Hart Publishing, 2004, at p. 130. 
10 Louka, E., International Environmental Law; Fairness, Effective and World Order, Cambridge, 
Cambridge University Press, 2006, at p. 450. 
11 %XJJH, +.&., ´7KH 3ROOXWHU 3D\V 3ULQFLSOH: 'LOHPPD RI -XVWLFH LQ 1DWLRQDO DQG 
,QWHUQDWLRQDO &RQWH[Wµ, in Ebbesson, J., and Okowa, P., (eds.), Environmental Law and 
Justice in Context, Cambridge, Cambridge University Press, 2009, at p. 420. 
12 De Sadeleer, N., Environmental Principles- From Political Slogans to Legal Rules, Oxford, 
Oxford University Press, 2005, at p. 39. 
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environment.13 Whether the potential polluter emits or discharges 
pollutants below established standards is immaterial. Based on this 
notion, a polluter is still liable to have caused environmental pollution if 
such emission or discharge has negative effects on environmental 
components.  

The definition of pollution based on its impact may be seen in the 
Environmental Management Act (EMA). The Act defines pollution as:- 

any direct or indirect alteration of the physical, thermal, chemical, 
biological, or radio-active properties of any part of the environment by 
discharging, emitting, or depositing of wastes so as to adversely affect 
any beneficial use, to cause a condition which is hazardous to public 
health, safety or welfare, or to animals, birds, wildlife, fish or aquatic life, 
or to plants or to cause contravention of any condition, limitation, or 
restriction which is the subject to a licence.14 
 
From this definition, it may be conceived that pollution has the tendency 
of changing the original state of the environment to a non-natural one. 
Moreover, pollution may directly or indirectly affect the environment. 
The artificial environment created may jeopardise the ecosystem and the 
existence of living things in case there will be no remedial measures to 
ameliorate the situation. The above definition squarely affiliates with 
damage, risks, or threats to the health and life of human beings, other 
living creatures and the environment.  

In a nutshell, it can be argued that it is not simple to conceptualise the 
WHUP ¶SROOXWLRQ·. 7KLV LV EHFDXVH GHILQLQJ SROOXWLRQ GHSHQGV RQ WKH 
context, prescribed standards and place of its applicability. Thus, the 
term pollution implies something harmful and non-natural introduced by 
a person to the environment that may have negative effects on 

 
13 Ibid. 
14 EMA, s. 3. 
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humankind and the environment. There is no pollution without a 
SROOXWHU. 7KH FRQFHSW RI ¶SROOXWHU· LV DFFHQWXDWHG EHORZ. 

3.0. WHO IS THE POLLUTER? 

Whenever the environment is polluted, it is evident that there is someone 
RU VRPHWKLQJ UHVSRQVLEOH. 7KLV LV ZKDW LV FDOOHG D ¶SROOXWHU·. 1HYHUWKHOHVV, 
the concept of polluter is not always clear. Its meaning is evolving and 
varies according to the context.15 

Pollution may be caused by human activities or may occur naturally. 
Certainly, acts of God cannot be regarded as polluters under PPP.16 This 
is because they cannot be prosecuted either in courts of law or 
administratively.17 This explains why pollution occurring independently 
from human activities in most environmental instruments gives no 
liability under the force majeure rule. As such, it is obvious that a polluter 
is a person, viz., a natural or legal person. 

It is not always easy to identify a person responsible for pollution when 
the environment has been damaged. No wonder to find the word 
polluter being used synonymously with words such as originator, 
manufacturer, operator, seller, user, consumer, etc. The producer of a 
certain product that results in waste may also be termed the polluter.18 

 
15 6FKZDUW], 3., ´7KH 3ROOXWHU 3D\V 3ULQFLSOHµ, in Fitzmaurice, M., David M., and 
Merkouris, P., (eds.), Research Handbook on International Environmental Law, Cheltenham, 
Edward Elgar Publishing Ltd, 2010, at p. 247. 
16 McGuire, C.J., Environmental Law from the Policy Perspective: Understanding how Legal 
Frameworks Influence Environmental Problem Solving, London, CRC Press Taylor&Francis 
Group, 2014, at p. 58. 
17 (]HDQRNZDVD, -.2., ´Polluter Pays Principle and the Regulation of Environmental 
3ROOXWLRQ LQ 1LJHULD: $ 0DMRU &KDOOHQJHµ, Journal of Law, Policy and Globalisation, Vol. 70, 
2018, p. 45, at p. 47. 
18 'H 6DGHOHHU, 1., ´/LDELOLW\ IRU 2LO 3ROOXWLRQ 'DPDJH YHUVXV /LDELOLW\ IRU :DVWH 
0DQDJHPHQW: 7KH 3ROOXWHU 3D\V 3ULQFLSOH DW WKH 5HVFXH RI WKH 9LFWLPVµ, Journal of 
Environmental Law, Vol. 21, Issue No. 2, 2009, p. 299, at p. 303. 



EALR Vol.49 No. 2 December 2022 | 139 
 

 

Moreover, a polluter can be a State, a business entity, an individual 
person or even a public authority. 

,W LV VRPHWLPHV DUJXHG WKDW D SROOXWHU LV DQ\ ´HFRQRPLF DJHQW ZKR SOD\V 
D GHWHUPLQDWLYH UROH LQ SROOXWLRQ.µ19 This definition focuses on any party 
who took an active role when pollution occurred. One of the advantages 
of this definition is that it implicates all parties who are involved in the 
production process, i.e., from the cradle to the grave.20 Thus, both 
manufacturers and consumers of polluting substances may be implicated. 

7KH (XURSHDQ &RPPLVVLRQ ((&), GHILQHV D SROOXWHU DV ´VRPHRQH ZKR 
directly or indirectly damages the environment or who creates conditions 
OHDGLQJ WR VXFK GDPDJH.µ21 This definition seems to identify three types 
of polluters. Firstly, are persons that directly contaminate the 
environment. An industry that discharges untreated effluents may fall 
into this category because it pollutes the environment directly. Secondly, 
the people who indirectly damage the environment. The industry that 
produces certain goods, e.g., plastic carrier bags which end up in the soil 
and ocean is a good example.  

Thirdly, include persons who create conditions for harm to occur in the 
environment. This group of persons does not cause any kind of 
pollution, rather it creates opportunities or influences the first two 
groups to directly or indirectly pollute the environment.22 The 

 
19 9DQGHNHUFNKRYH, .., ´7KH 3ROOXWHU 3D\V 3ULQFLSOH LQ (XURSHDQ &RPPXQLW\µ, 2015, DW 
p. 205, available at < https://academic-oup-
com.eres.qnl.qa/yel/article/13/1/201/1701351> (accessed 23 July 2019).  
20 Ibid. 
21 EC, Council Recommendation of 3 March 1975 Regarding Cost Allocation and Action 
by Public Authorities on Environmental Matters, 18 O.J. EUR. CoMM. (No. L194) 1 
(1975) the Annex to Recommendation 75/436, OJL 194/1, 1975, Pt III. 
22 Ezeanokwasa, Polluter Pays Principle, above note 17, at p.47. 

https://academic-oup-com.eres.qnl.qa/yel/article/13/1/201/1701351
https://academic-oup-com.eres.qnl.qa/yel/article/13/1/201/1701351
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Government, environmental regulator or enforcement agencies may 
squarely fall under this category. 

In summary, it can be argued that there is no hard and fast rule for 
determining who the polluter is. A polluter may be identified based on 
specific economic activity that results in pollution. The notion of polluter 
may range from the manufacturer of the products to the ultimate 
consumer. When the polluter is identified, it is necessary to determine 
what or how much he has to pay as the costs of pollution. This concept 
is explained below.  

4.0. WHAT OR HOW MUCH SHOULD THE POLLUTER 

PAY? 

It is important to determine the type of costs encompassed in PPP.23 The 
reason is that the identified polluter is responsible to bear pollution costs. 
Even so, the extent of payment in PPP is not clear. Pertinent questions 
to ponder at this juncture are whether all pollution costs should be borne 
by the polluter or whether costs include only monetary payments or 
other responsibilities such as environmental cleanup.  

Kind of costs that the polluter has to bear include costs to prevent and 
control pollution. This means that every measure deployed in accordance 
with the law or as an order from the environmental regulator or agency, 
for the purpose of preventing and controlling pollution, has to be borne 
by the polluter.24  

 
23 *DLQHV, 6., ´7KH 3ROOXWHU 3D\V 3ULQFLSOH: )URP (FRQRPLF 3ULQFLSOH WR (QYLURQPHQWDO 
(WKRVµ, Texas International Law Journal, Vol. 26, 1991, p. 463, at p. 473. 
24 OECD, the Polluter Pays Principle: OECD Analyses and Recommendations, 1992, at 
para. 1.1(a), available at  
<http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=OCDE/ 
GD(92)81&docLanguage=En> (accessed 11 March 2018). 
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What has to be paid by the polluter was summarised in Imperial Oil v. 
Quebec.25 7KH FRXUW VWDWHG WKDW 333 ´DVVLJQV SROOXWHUV WKH UHVSRQVLELOLW\ 
for remedying contamination for which they are responsible and imposes 
RQ WKHP WKH GLUHFW DQG LPPHGLDWH FRVWV RI SROOXWLRQ.µ &RVWV RI 
remediating the damaged environment and compensating victims of 
pollution may be envisioned from the above decision as direct and 
immediate costs. 

Payment to victims of pollution is also called compensatory damages. 
Depending on the gravity of environmental harm, in some incidents 
courts of law may order exemplary or punitive damages. They are 
awarded in addition to compensatory damages which are regarded 
sometimes as trifling remedies and have no deterrent effect.26 

Therefore, in determining what or how much should be paid by the 
identified polluter, it is necessary to make a thorough valuation in order 
to establish the extent of payment following environmental damage. The 
valuation should include the total damage, i.e., injury to ecology and the 
non-use values.27 Nonetheless, it is complex to give a monetary value to 
the damaged environmental elements.  

5.0. WHAT IS THE POLLUTER PAYS PRINCIPLE? 

PPP is among the principles that form a basis for environmental policy.28 
Economists and lawyers have taken a great role in developing it. As such, 
PPP is used by different people in diverse disciplines. PPP or liability for 
environmental damage is regarded as the bedrock of environmental 

 
25 [2003] 2 SCR 624. 
26 Wilkes v. Wood (1763) 98 Eng. Rep 489.  
27 Schwartz, The Polluter Pays Principle, above note 15, at p. 255.  
28 )DXUH, 0., ´%DODQFLQJ RI ,QWHUHVWV: 6RPH 3UHOLPLQDU\ ((FRQRPLF) 5HPDUNVµ, LQ )DXUH, 
M., and Du Plessis, W., (eds.), The Balancing of Interests in Environmental Law in Africa, 
Pretoria, Pretoria University Law Press, 2011, at p. 11. 
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law.29 This is because it is reflected in most MEAs and legislation 
governing environmental matters. It is now a cornerstone principle of 
environmental law, although it is difficult to provide its accurate legal 
definition.30  

PPP is mainly associated with rules governing environmental liability.31 
It may have different connotations not only for economists but also 
among environmental lawyers depending on the context. For instance, 
in instruments dealing with climate change, PPP is largely construed as 
the Contributor Pays Principle.32 This implies that those who contribute 
to emitting greenhouse gases are responsible to pay for their effects. 

PPP is also interpreted by some developing countries to include the 
aspect of Governmental liability.33 The emphasis of this interpretation is 
based on the restoration of the injured environment and compensation 
for pollution victims by the Government, especially when the polluter is 
unidentified or unable to pay.34 As it can be viewed, it is the Government, 
its agency or regulator that should pay and not the polluter. This variation 
of PPP shifts the liability from polluters to the Government. This 

 
29 3\KDOD, 0., %UXVHQGRUII, $., DQG 3DXORPDNL, +., ´7KH 3UHFDXWLRQDU\ 3ULQFLSOHµ, LQ 
Fitzmaurice, M., Ong, D.M., and Merkouris, P., (eds.), Research Handbook on International 
Environmental Law, Cheltenham, Edward Elgar Publising Limited, 2010, at pp. 203-4.  
30 -RVHSK, 6.$., ´7KH 3ROOXWHU 3D\V 3ULQFLSOH DQG /DQG 5HPHGLDWLRQ: $ &RPSDULVRQ RI 
WKH 8QLWHG .LQJGRP DQG $XVWUDOLDQ $SSURDFKHVµ, Australian Journal of Environmental Law, 
Vol. 1, Issue No. 1, 2014, p. 24, at p. 26. 
31 Sands, P., et al., Principles of International Environmental Law (3rd Edn), Cambridge, 
Cambridge University Press, 2015, at p. 280. 
32 .LUE\, 5., ´7KH %HQHILFLDU\ 3D\V 3ULQFLSOH DQG &OLPDWH &KDQJHµ, 3K' 7KHVLV, 
Australian National University, 2016, at p. 23. 
33 Luppi, B., et.al., ́ 7KH 5LVH DQG )DOO RI 3ROOXWHU 3D\V 3ULQFLSOH LQ 'HYHORSLQJ &RXQWULHVµ, 
International Review of Law and Economics, Vol. 32, 2012, at p.135. 
34 Ibid. 
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H[SODLQV ZK\ LW LV VRPHWLPHV FDOOHG WKH ¶*RYHUQPHQW SD\V UHJLPH·.35 This 
notion defeats the spirit behind PPP. 

The role of the OECD and the European Community in transforming 
PPP from economic rule to legal principle cannot be overlooked.36 In 
fact, PPP has been transformed from a mere recommendation into an 
enforceable and substantive part of international environmental 
instruments as well as national environmental legislation. As a guiding 
principle, PPP safeguards the right to a clean, decent and healthy 
environment. Fully enforcement of PPP is important in Tanzania where 
the Constitution does not expressly provide for substantive 
environmental rights.  

Against that backdrop, it is clear that the concept of PPP is subject to 
various interpretations. It is like an empty shell.37 The meaning of PPP 
to economists may not be the same as to lawyers. The growing trend in 
the application of PPP to lawyers centres on adopting essential remedial 
measures by the polluter to rectify the spoiled part of the environment.38 
Under this version of PPP, the polluter is enjoined to pay the full costs 
of remedying the damaged environment. 

According to Sunkin,39 PPP applies on two levels: specific and general. 
Specific level deals with civil or State liability. The polluter is fully 
responsible to restore the polluted environment as much as possible to 
its natural state and also to compensate victims of pollution. The second 

 
35 Ibid. 
36 Schwartz, The Polluter Pays Principle, above note 15, at p. 244. 
37 )DXUH, 0.*., DQG *ULPHDXG, '., ´$ 5HSRUW RI )LQDQFLDO $VVXUDQFH ,VVXHV RI 
(QYLURQPHQWDO /LDELOLW\µ, 2000, DW S. 20, DYDLODEOH DW 
<http://ec.europa.eu/environment/legal/liability/pdf/ insurance_gen_finalrep.pdf> 
(accessed 15 September 2019). 
38 Sunkin, M., Ong, D.M., and Wight, R., Sourcebook on Environmental Law (2nd Edn), 
London, Cavendish Publishing Ltd, 2002, at p. 52.  
39 Id. at pp. 53-4. 

http://ec.europa.eu/environment/legal/liability/pdf/%20insurance_gen_finalrep.pdf
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aspect of compensating pollution victims is an extension of PPP 
especially by developing countries. India is a good example at this 
juncture. Liability and compensation is sometimes called application of 
PPP in a legal sense.40 PPP as a legal principle is regarded as a curative 
measure. A specific level applies PPP after the occurrence of 
environmental damage. 

The general application of PPP concerns the internalisation of 
environmental costs or externalities. This means that the price of goods 
should reflect the extent of pollution they cause to the environment.41 
The higher the price of goods the higher pollution they cause to the 
environment and vice versa. As a result, corporations may try to absorb 
environmental external costs associated with production. This version 
makes PPP one of the Economic Instruments (EIs). Essentially, both 
the OECD guidelines and the Rio Declaration of 1992 contain this 
version of PPP.42  

PPP was also conceptualised in India Council for Enviro-Legal Action and 
Others v. Union of India and Others.43 In describing PPP, Justice Reddy 
VWDWHG WKDW ´WKH ILQDQFLDO FRVWV RI SUHYHQWLQJ RU UHPHG\LQJ GDPDJH 
caused by pollution should lie with the undertakings which cause the 
SROOXWLRQ, RU SURGXFH WKH JRRGV ZKLFK FDXVH WKH SROOXWLRQ.µ44 From this 
statement, it may be understood that PPP denotes both preventive and 
curative aspects. The curative aspect of PPP was made lucidly in M.C 
Mehta v. Kamal Nath and Others.45 In this case, the court interpreted PPP 
as an absolute liability principle where the polluter is bound to 

 
40 Bugge, The Polluter Pays Principle, above note 11, at p. 420. 
41 Sunkin, Ong, and Wight, Sourcebook on Environmental Law, above note 38, at p. 53. 
42 See, for instance, Principle 16 of the Rio Declaration, 1992. 
43 (1996) 3 SCC 212. 
44 Id. at para. 67. 
45 AIR 1997 SC 388. 
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compensate pollution victims as well as remediate the injured 
environment. 

The EMA conceptualises PPP to mean:- 

a mechanism whereby the cost of cleaning up any element of the 
environment damaged by pollution, compensating victims of pollution 
and beneficial uses as a result of an act, of pollution and other costs that 
are connected with or incidental to the foregoing, is to be paid or borne 
by the person convicted of pollution under this Act or any other 
applicable law.46  

The wordings in the above definition suggest that PPP is based on 
curative or ex-post measures only. The preventive aspect of PPP or ex-ante 
does not come out clearly. Further, the definition seems to focus on the 
restorative function of PPP than the internalisation of environmental 
QHJDWLYH H[WHUQDOLWLHV. 8VLQJ WKH ZRUG ¶FRQYLFWLRQ·, WKH DERYH SURYLVLRQ 
also appears to conceptualise PPP as a part of the liability regime. The 
definition of PPP in EMA limits itself to unlawful acts. It appears not to 
cover those who lawfully pay fees or charges as EIs for preventing the 
occurrence of pollution. 

It may also be argued from the above provision that, a polluter is duty-
bound to clean up the harmed environment as well as provide 
compensation to the pollution victims. Thus, whoever causes adverse or 
irreversible consequences on the environment is obliged to fully pay all 
social and environmental costs of avoiding, mitigating and remedying the 
negative effects he has caused.47  

 
46 EMA, s. 3. 
47 Ibid., s. 7(3)(d). 
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5.1. Polluter Pays Principle vis-à-vis environmental remediation  

PPP as a legal liability principle is associated with environmental 
remediation or restoration. The notion of environmental remediation is 
a relatively novel phenomenon in some jurisdictions, including 
Tanzania.48 It is now gaining popularity due to the increasing pollution 
damage as a result of industrial development.49 An obligation to 
remediate the environment may be provided in the environmental 
legislation or through private arrangements in the production covenant. 
The same may be enforced administratively or by a court of law. 

Environmental remediation is said to be an effective way of putting PPP 
into actual operation.50 It entails various measures or mechanisms that 
are employed to neutralise and eliminate contaminants in the 
environment.51 These techniques may be either physical or biological and 
may comprise, restoring the land, replacement of the soil, replanting of 
trees or removing any waste or refuse that has been dumped on the land. 

The main purpose of environmental restoration is to ensure, as far as 
possible, that the environment is free from contamination. This intends 
to reduce risks to human health caused by the polluted environment. It 
can generally be argued that restoration of the environment has the 
objective of ensuring that the ecosystem is not affected for the benefit 
of the present and future generations.  

 
48 2UWRODQL, $., ´(QYLURQPHQWDO 'DPDJH 5HPHGLDWLRQ LQ -DSDQ: $ &RPSDUDWLYH 
$VVHVVPHQWµ, LQ 1DNDQLVKL, <., (HG.) Contemporary Issues in Environmental Law: the EU and 
Japan, Tokyo, Springer, 2016, at p. 185. 
49 Ibid. 
50 (&, ́ :KLWH 3DSHU RQ (QYLURQPHQWDO /LDELOLW\, &20 (2000) 66 )LQDOµ, 9 February 2000, 
at p. 18, available at 
 <http://ec.europa.eu/environment/legal/liability/pdf/el_full.pdf> (accessed 9 
February 2019).  
51 Benidickson, J., Environmental Law (4th Edn), Toronto, Irwin Law Inc., 2013, at p. 233. 
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Remedying the damaged environment is said to have greater deterrence 
than imposing fines, especially against giant corporate polluters.52 This 
explains why in the developed world actual restoration of the 
environment is more preferred than monetary compensation. This is 
because restoration of the environment ensures its sustainability. Non-
restoration of the damaged environment by the polluter implies that the 
environment continues to jeopardise the right to life; hence the 
Government at some point may be required to restore it by using public 
funds.53 

The entrenchment of PPP into MEAs and legislation has shifted that 
duty to the polluter. Thus, the polluter is compelled to repair the 
environment damaged through his economic activities. The payment 
may be in terms of reparation or monetary compensation. The money 
paid is expected to be used by the environmental agencies to redress 
pollution effects.  

Nevertheless, not always polluters are compensating for environmental 
pollution. Sometimes, the general environmental public fund is used for 
that purpose. This has been the case for the past damage that has been 
recently discovered whereby it is not easy to prove the nexus between 
pollution and polluters.54 Long-lasting, historical and widespread 
pollution are good examples of this shifting trend from private to public 
compensation. The US superfund established under the Comprehensive 
Environmental Responsibility Compensation and Liability Act 

 
52 Beder, S., Environmental Principles and Policies: An Interdisciplinary Approach, Sydney, 
University of New South Wales Press Ltd, 2006, at p. 41. 
53 De Sadeleer, Environmental Principles, above note 12, at p. 42. 
54 )DXUH 0., DQG 9HOKHLM, $., ´,QWURGXFWLRQµ, LQ )DXUH, 0., DQG 9HOKHLM, $., (HGV.), Shifts in 
Compensation for Environmental Damage, New York, Springer, 2007, at p. 2. 
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(CERCLA)55 is a classic example at this juncture. This fund is mostly 
used for environmental remediation caused by hazardous waste. 

5.1.1  Implementation of laws on environmental remediation in Tanzania 

It is important to note at the outset that there is no single piece of 
legislation providing for environmental remediation in Mainland 
Tanzania. Most of the pieces of legislation related to the environment 
have some provisions that compel the polluter to clean up the affected 
environment. It is also significant to note that not every environmental 
damage requires remediation. It is the duty of the environmental 
regulator or enforcement agency to use judiciously its discretion in 
identifying those contaminated sites which require remediation.  

The EMA and its Regulations, for instance, have provisions with regard 
to environmental restoration.56 In fact, the definition of PPP entrenched 
in section 3 of the EMA encompasses an aspect of environmental 
cleaning up. Provisions demanding environmental restoration are also 
provided by the Water Resources Management Act, 2009,57 the Water 
Supply and Sanitation Act, 201958 and the Industrial and Consumer 
Chemicals (Management and Control) Act, 2003.59 Other legislation 
enjoining environmental remediation are the Merchant Shipping Act, 
200360 and the Marine Parks and Reserve Act, 1994.61  

According to those statutes, environmental remediation may be carried 
out through court or administrative orders. This means that it is the duty 

 
55 42 U.S Code Chapter 103 of 1980. 
56 See, for example, ss. 5(2)(e),7(3)(d), 102(1), 110(3)(a)(6)(b), 122(1), 133(4)(h), 
151(2)(a)(4)(b), 187(2), 196(2)(d), 197(2)(c) and 198(3)(a).  
57 Act No. 11 of 2009, ss. 19, 40 and 64. 
58 Act No. 5 of 2019, s. 69(4). 
59 Act No. 3 of 2003, s. 46(7). 
60 Act No. 21 of 2003, s. 377. 
61 Cap. 146 RE 2002, s. 32. 
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of either an environmental regulatory, enforcement agency or judiciary 
to enforce laws on environmental remediation. Generally, there is weak 
enforcement of the aforementioned laws by environmental enforcement 
agencies.62 In mining areas, pollution of water and degradation of land 
has been a common phenomenon and the degraded environment has 
been left un-remedied.63 It is further noted that no Environmental 
Restoration Orders were issued by agencies such as NEMC against the 
corporate polluters.64  

Furthermore, it is established that neither civil nor criminal cases 
enforcing environmental restoration were instituted before the courts of 
law either by NEMC or members of the public in the study areas.65 Thus, 
to a great extent, laws or provisions providing for environmental 
restoration are not adequately enforced by environmental enforcement 
agencies in Mainland Tanzania either administratively or through judicial 
actions. 

Restoration of the damaged environment and compensation of victims 
of environmental pollution are conjoined principles that are worthy to 
be entrenched in the framework environmental law.66 Having discussed 
environmental restoration, the next part assesses compensation of 
pollution victims in Tanzania as an aspect of PPP. 

  

 
62 NEMC, the National Environmental Research Agenda for Tanzania 2017-22, at p. 20.  
63 Ibid.  
64 NEMC officials and victims of pollution, interviewed by the author (various dates from 
May to November 2019, Dar es Salaam, Geita, Mara, Mwanza and Mbeya). 
65 Ibid. 
66 Kakuru, K., and Ssekyana, I., Handbook on Environmental Law in Uganda, (2nd Edn), Vol. 
I, Kampala, Greenwatch, 2009, at p. 34. 
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5.2. Polluter Pays Principle vis-à-vis compensation of pollution 

victims 

Damage to any environmental media has either direct or indirect effects 
on human beings. On the one hand, environmental damage can 
negatively affect the health of an individual person. Consequently, he 
may become feeble to perform day-to-day economic activities. This can 
also be termed as personal injury. On the other hand, environmental 
damage may result in loss of livelihood. This may go parallel with 
diminishing property value, which is also indirectly associated with 
economic loss.67 Types of impact suffered by the victims may be grouped 
as health impacts, economic impacts as well as social and cultural 
impacts.68  

Against that background, the need to compensate victims of 
environmental pollution arises. Actually, identification and 
compensation of pollution victims is regarded as the application of 
PPP.69 PPP as a principle of corrective justice creates a duty of the 
polluter to compensate victims of pollution.70 This is fair especially when 
the polluter gains profit resulting from the polluting activity. The rule is 
WKDW ´QRERG\ VKRXOG KDYH WKH ULJKW WR GDPDJH RWKHUV ZLWKRXW WKH GXW\ 
WR FRPSHQVDWH YLFWLPV.µ71 

NEMC, as an environmental regulator and enforcement agency, has 
mandates under the EMA, especially through Environmental 

 
67 9HOKHLM, $., ´6KLIWV LQ *RYHUQDQFH: 2LO 3ROOXWLRQµ, LQ )DXUH, 0., DQG 9HOKHLM, $., (HGV.), 
Shifts in Compensation for Environmental Damage, New York, Springer, 2007, at p. 135. 
68 Hall, M., Victims of Environmental Harm, Rights, Recognition and Redress under National and 
International Law, New York, Routledge, 2013, at p. 34. 
69 &RUGDWR, 5.(., ´7KH 3ROOXWHU 3D\V Principle: A Proper Guide for Environmental 
3ROLF\µ, 2001, DW S. 4, DYDLODEOH DW �https://www.heartland.org/publications-
resources/publications/the-polluter-pays-principle-a-proper-guide-for-environmental-
policy> (accessed 24 January 2018). 
70 Bugge, The Polluter Pays Principle, above note 11, at p. 420. 
71 Ibid. 

https://www.heartland.org/publications-resources/publications/the-polluter-pays-principle-a-proper-guide-for-environmental-policy
https://www.heartland.org/publications-resources/publications/the-polluter-pays-principle-a-proper-guide-for-environmental-policy
https://www.heartland.org/publications-resources/publications/the-polluter-pays-principle-a-proper-guide-for-environmental-policy
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Restoration Order, to compel the polluter to pay compensation to the 
victims of pollution.72 This is administrative enforcement of PPP without 
involving court proceedings.  

The other avenue where compensation to the victims of pollution may 
be provided is through civil laws. Compensation of pollution victims 
under the civil laws regime, as a curative aspect of PPP, applies where 
there is harm to individuals. However, it is flimsy when there is no causal 
OLQN EHWZHHQ WKH SROOXWHU DQG WKH GDPDJH RU ZKHQ WKH RSHUDWRU·V OLDELOLW\ 
is limited.73  

Primarily, the compensation of persons affected by pollution is now a 
growing trend in many parts of the world. In this trend, the polluter has 
to bear all consequences of compensating pollution victims in addition 
to remediation of the injured environment. In Uganda, for instance, a 
person is not issued with a pollution licence if he is incapable of 
compensating people affected by pollution as well as cleaning up the 
damaged environment.74  

5.2.1. Laws governing the right to compensation of pollution victims in Tanzania 

There are several laws on the compensation of pollution victims in 
Mainland Tanzania. As such, it is the duty of the environmental regulator 
and enforcement agencies to implement and enforce them. The EMA 
contains various provisions based on administrative and judicial 
compensation of pollution victims. Basically, PPP as defined by EMA 
entails compensation of pollution victims, compensation of cost of 

 
72 EMA, s. 151(2). 
73 Schwartz, The Polluter Pays Principle, above note 15, at p. 253. 
74 S. 58(6) of the Uganda National Environmental Act, Cap. 153 of 1995. 
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beneficial uses lost as well as compensation of incidental costs resulting 
from pollution.75  

Fortunately, the EMA provides locus standi for compensation of victims 
of environmental pollution. Whenever the right to a clean and healthy 
environment is infringed, the law permits any person to bring an action 
against the responsible person for the latter to compensate any victim of 
environmental damage.76 These provisions widen the locus standi even to 
the persons who are not directly affected by environmental harm to bring 
action on behalf of victims. Environmental rights defenders are given 
legal standing in this section to assist indigent and mediocre victims, 
especially through Public Interest Litigations (PIL). 

Further, the Act empowers NEMC to file proceedings before a court of 
law against the holder of the Environmental Impacts Assessment (EIA) 
certificate who fails to comply with its requirements. In this proceeding, 
NEMC may pray, inter alia, compensation for any injury brought by the 
non-compliance.77 This provision envisages a civil case. Moreover, a 
person who is convicted of discharging into the environment any 
hazardous substance, chemical, oil or its mixture may be ordered by the 
court, in addition to the general punishment, to pay compensation to the 
third parties.78 

Compensation to persons whose environment or livelihood has been 
damaged by pollution is among the components of an Environmental 
Restoration Order that may be served either by NEMC or a court of 
law.79 Furthermore, section 228(2) of the EMA states briefly that the one 
who causes environmental damage has to be responsible to compensate 

 
75 EMA, s. 3. 
76 Ibid., ss. 5(2)(f) and 202. 
77 Ibid., s. 100(2). 
78 Ibid., s. 110(3)(b). 
79 Ibid., ss. 151(2)(c), 4(h) & 193(5). 
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the victims and pay the costs of remedying the damage. Taking recourse 
through criminal law does not prevent the victim of pollution or injured 
person to use other avenues provided by civil laws for the purpose of 
seeking compensation.80 

The Mining Act81 and the Water Resources Management Act82 also 
provide on compensation of pollution victims. Other environmentally 
related laws governing  compensation of pollution victims comprise the 
Merchant Shipping Act,83 the Industrial and Consumer Chemicals 
(Management and Control) Act84 and the Marine Parks and Reserve 
Act.85  

Despite the range of provisions governing the compensation of pollution 
victims, thorough enforcement of those provisions administratively or 
legally is of utmost importance. On this aspect, Benidickson argues that 
´OHJDO LPSOHPHQWDWLRQ RI WKH SROOXWHU-pays principle is also often 
assumed to create an incentive for preventive measures and alternative 
DSSURDFKHV WKDW VHUYH WR DYRLG HQYLURQPHQWDO KDUP LQ WKH ILUVW SODFH.µ86  

Nonetheless, it is established that people who suffer damage due to 
environmental pollution caused by industrial and mining facilities are not 
compensated.87 In other words, neither administrative compensation 
orders have been issued by NEMC nor civil or criminal cases have been 
instituted against corporate polluters.88 This signifies that laws or 

 
80 Ibid., ss. 225 and 226(d). 
81 Cap. 123 RE 2018, s. 108. 
82 No. 11 of 2009. s. 105. 
83 No. 21 of 2003, s. 380. 
84 No. 3 of 2003, s. 46. 
85 Cap. 146 RE 2002, s. 36. 
86 Benidickson, Environmental Law, above note 51, at p. 336. 
87 NEMC officials and victims of pollution, interviewed by author (various dates from 
May to November 2019, Dar es Salaam, Geita, Mara, Mwanza and Mbeya). 
88 Ibid. 
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provisions on the compensation of pollution victims are not adequately 
enforced by environmental enforcement agencies against polluters. 

The above findings are justified by the LHRC report, which indicates 
H[SUHVVO\ WKDW, ´333 KDV QRW EHHQ HIIHFWLYHO\ HQIRUFHG. 7DNLQJ DQ 
H[DPSOH RI PLQLQJ VLWHV« WKH DGYHUVHO\ DIIHFWHG SHRSOH KDYH QHYHU EHHQ 
compensated in Mara, Geita or elsewhere in TanzaniD.µ89 It is also 
reported that 60% of the respondent Companies did not compensate 
people who were adversely affected by pollution resulting from 
&RPSDQ\·V DFWLYLWLHV.90  

6.0. CHALLENGES OF IMPLEMENTING LAWS ON 

ENVIRONMENTAL REMEDIATION AND 

COMPENSATION OF POLLUTION VICTIMS IN 

TANZANIA 

The understanding that PPP implies compensation and restoration of the 
environment is a relatively recent notion.91 These obligations against the 
polluter were reiterated by the African Commission on Human and 
Peoples Rights in Social and Economic Rights Action Centre (SERAC) and 
Centre for Economic Social Rights (CESR) v. Nigeria.92 Even so, the 
implementation of laws providing for environmental restoration and 
compensation of victims of pollution in Mainland Tanzania is faced with 
a number of challenges as delineated below.  

  

 
89 LHRC, Human Rights and Business Report, Dar es Salaam, LHRC Publishers, 2014, at p. 
131. 
90 LHRC Human Rights and Business Report, above note 4, at pp. 118-9. 
91 $GVKHDG, -., ´7KH $SSOLFDWLRQ DQG 'HYHORSPHQW RI 3ROOXWHU 3D\V 3ULQFLSOH DFURVV 
-XULVGLFWLRQV LQ /LDELOLW\ IRU 0DULQH 2LO 3ROOXWLRQ, 7KH 7DOHV RI WKH ¶(ULFD· DQG WKH 
3UHVWLJHµ, DW S. 4, DYDLODEOH DW <https://academic.oup.com/jel/advance-article-
abstract/doi/10.1093/jel/eqy020/5094964> (accessed 12 June 2019). 
92 Communication No. 155/96 decided in 2001. 
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6.1. Insufficient coordination among the environmental 

enforcement agencies  

Coordination among the environmental enforcement agencies is 
inadequate.93 Particularly, there is weak coordination between NEMC, 
sectors Ministries, Local Government Authorities (LGAs) and other 
Government institutions.94 This can be manifested in terms of 
monitoring, inspections and restricted sharing of environmental 
enforcement outcomes. Due to a lack of coordination, there is also 
inconsistent implementation and enforcement of laws among 
environmental enforcement agencies.95  

Inadequate coordination is sometimes the cause of overlapping 
mandates among the functionaries.96 Essentially, the environmental 
performance or rehabilitation bond stipulated in section 227(1) of the 
EMA is regulated and collected in mining areas by the Ministry of 
minerals.97 It is worth noting that this Ministry is not overall charged with 
environmental issues. 

There is also inadequate coordination between the Ministry responsible 
for the environment, Director of the Environment and NEMC on the 
one hand and the Environmental Officers appointed or designated in 

 
93 Ntakamulenga, R., The Basics of Environmental Compliance and Enforcement. (Paper 
Presented at the Training on the Principles for Environmental Compliance and 
Enforcement), Arusha, 3-7 June 2013, at p. 49. 
94 United Republic of Tanzania (URT), National Audit Office of Tanzania (NAOT), A 
Performance Audit on the Enforcement of Environmental Control Systems in the 
0LQLQJ 6HFWRU LQ 7DQ]DQLD. 93·V 2IILFH 'LYLVLRQ RI (QYLURQPHQW DQG 1DWLRQDO 
Environmental Management Council. A Report of the Controller and Auditor General 
(CAG) of the United Republic of Tanzania, March 2015, at p. 58. 
95 7KH 6HQLRU /HJDO 2IILFHU DW WKH 9LFH 3UHVLGHQW·V 2IILFH, LQWHUYLHZHG E\ DXWKRU (29 0D\ 
2019, Dar es Salaam).  
96 Ibid. 
97 7KH 1(0&·V 6HQLRU /HJDO 2IILFHU DQG 1(0&·V (QYLURQPHQWDO &RPSOLDQFH DQG 
Enforcement Officer, interviewed by author (30 May 2019, Dar es Salaam). 
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LGAs on the other hand.98 These officers also perform duties related to 
compliance and enforcement of environmental activities. On 
implementation and enforcement of the framework law, they are obliged 
to report to the Director of Environment and the Director General of 
NEMC.99 It was noted that, in practice, their inspections and 
enforcement reports are directed to the Ministry responsible for the 
Regional Administration and Local Governments via the District 
Executive Director (DED) of the respective district.100 This implies that 
reports, e.g., related to sanctions imposed by LGAs against polluters are 
not coordinated by the Ministry responsible for the environment or 
NEMC.101  

6.2. Lack of Regulations to implement and enforce laws 

Implementation and enforcement of laws on environmental remediation 
and compensation of pollution victims depend on the availability of 
environmental regulations. Regulations made by the Minister or any 
other designated public authority are crucial to providing details not 
covered in the principal Acts. They sometimes provide procedures or 
operationalisation of the parent Acts.  

The EMA prescribes various regulations to be made by the Minister 
responsible for the environment and other agencies. In fact, some of the 
envisioned regulations are vital enabling statutory instruments in 
enforcing PPP. Nonetheless, only a few of them have been made. It is 
reported that 21 sets of regulations were made from 2008-13.102 

 
98 (857), 6SHHFK RI WKH 0LQLVWHU, 9LFH 3UHVLGHQW·V 2IILFH 8QLRQ DQG (QYLURQPHQW, DERYH 
note 3, at p. 51. 
99 EMA, s. 36(30)(h). 
100 The Chunya District Environmental Officer, interviewed by author (23 July 2019, 
Chunya, Mbeya).  
101 Ibid. 
102 857, 9LFH 3UHVLGHQW·V 2IILFH, State of the Environment Report 2, 2014, at p. 68. 
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Regulations governing compensation of pollution victims, restoration of 
the damaged environment and the National Environmental Trust Fund 
(NETF) are yet to be developed. The list also comprises regulations on 
the Environmental Appeals Tribunal and EIs.103 

Moreover, the EMA gives powers to the Minister to make regulations 
prescribing activities that require environmental performance bonds.104 
Unfortunately, the said Regulations are yet to be made.105 Regulations 
governing Integrated Pollution Prevention and Control (IPPC) systems 
are also not in place. Equally, there are no regulations governing liability 
for pollution or damage consequent to mining operations as envisaged 
in the Mining Act.106 This makes it difficult to enforce compensation and 
restoration resulting from environmental damage in mining areas. 
Furthermore, regulations envisaged under the Mining Act for restoring 
damaged environments are yet to be promulgated.107  

6.3. Weak enforcement of laws and limited institutional 

capacity 

Generally, enforcement of environmental laws in Mainland Tanzania is 
weak.108 EMA and other environmental legislation are not adequately 
enforced by relevant enforcement agencies.109 Strict administration of 
environmental legislation is lacking among environmental law 
enforcers.110 Due to this problem, bodies corporate and individual 

 
103 7KH 6HQLRU /HJDO 2IILFHU DW WKH 9LFH 3UHVLGHQW·V 2IILFH, LQWHUYLHZHG E\ DXWKRU (29 
May 2019, Dar es Salaam). 
104 EMA, s. 227. 
105 7KH 6HQLRU /HJDO 2IILFHU DW WKH 9LFH 3UHVLGHQW·V 2IILFH, interviewed by author (29 
May 2019, Dar es Salaam). 
106 S. 108(2). 
107 Mining Act, s. 129(2)(j). 
108 LHRC, Human Rights and Business Report, above note 4, at p. 202 
109 URT, State of the Environment Report 2, above note 102, at p. xxiv. 
110 0WDNL, &..., ´/HJDO $VSHFWV RI (QYLURQPHQWDO 3URWHFWLRQ LQ 7DQ]DQLD: 7KH &DVH RI 
,QGXVWULDO :DVWH 0DQDJHPHQWµ, 3K' 7KHVLV, 8QLYHUVLW\ RI *KHQW, 1999, DW S. 178. 
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persons are polluting the environment with impunity and without 
remediating it or compensating victims of pollution.111  

In essence, environmental inspectors play a recognisable role in 
enforcing environmental laws and general compliance with 
environmental regulations. It may be argued that the more 
environmental inspectors, the higher compliance with environmental 
standards. However, there are only 448 environmental inspectors in 
Mainland Tanzania.112 This number is argued to be very small compared 
to the actual demand of at least 2000 environmental inspectors.113 

Apart from the shortage of manpower, the financial resources allocated 
to the environmental enforcement agencies, especially NEMC have 
always been insufficient.114 This is due to the fact that these agencies 
mainly depend on Government subvention as the main financial source 
for undertaking environmental compliance and enforcement. 

The World Bank report in respect to Tanzania, unequivocally indicates 
WKDW ´«DELOLW\ WR HQIRUFH OHJLVODWLRQ LV MHRSDUGLVHG E\ LQVXIILFLHQW 
resources, insufficient/obsolete tools and inspection kits, and a 
significant shortage of environmental inspectors needed to do the 
ZRUN.µ115 This observation is cemented by the International Peace 

 
111 The Executive Director of the Lawyers Environmental Action Team (LEAT), 
interviewed by author (27 May 2019, Dar es Salaam). 
112 7KH 1(0&·V 'LUHFWRU RI (QYLURQPHQWDO &RPSOLDQFH DQG (QIRUFHPHQW, LQWHUYLHZHG 
by author (29 May 2019, Dar es Salaam). 
113 Ibid. 
114 (857), 6SHHFK RI WKH 0LQLVWHU, 9LFH 3UHVLGHQW·V 2IILFH 8QLRQ DQG (QYLURQPHQW, 
above note 2, at p. 77. 
115 :RUOG %DQN (:%), ´Tanzania 2019 Country Environmental Analysis: Environmental 
7UHQGV DQG 7KUHDWV, DQG 3DWKZD\V WR ,PSURYHG 6XVWDLQDELOLW\µ, :DVKLQJWRQ '&, 2019, 
at p. 130, available at 
<http://documents.worldbank.org/curated/en/356211556727592882/pdf/Tanzania-
Country Environmental-Analysis-Environmental-Trends-and-Threats-and-Pathways-to-
Improved-Sustainability.pdf> (accessed16 June 2019). 

http://documents.worldbank.org/curated/en/356211556727592882/pdf/Tanzania-Country%20Environmental-Analysis-Environmental-Trends-and-Threats-and-Pathways-to-Improved-Sustainability.pdf
http://documents.worldbank.org/curated/en/356211556727592882/pdf/Tanzania-Country%20Environmental-Analysis-Environmental-Trends-and-Threats-and-Pathways-to-Improved-Sustainability.pdf
http://documents.worldbank.org/curated/en/356211556727592882/pdf/Tanzania-Country%20Environmental-Analysis-Environmental-Trends-and-Threats-and-Pathways-to-Improved-Sustainability.pdf
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,QIRUPDWLRQ 6HUYLFH·V (,3,6) VWXG\ ZKLFK VKRZV FOHDUO\ WKDW LPSHUIHFW 
enforcement of environmental regulations and laws, especially in mining 
areas, is among the biggest challenges facing the country.116  

6.4. Difficulties in establishing a causal link between polluting 

activity and environmental damage 

In order to successfully hold the polluter liable either to restore the 
environment or to pay compensation to the pollution victims, it is 
imperative to establish a nexus between the environmental damage and 
the polluter or wrongful act.117 This is mandatory in both strict liability 
and fault-based liability. This proposition was emphasised in Ministero 
dell·AmbienWe e della TXWela de TeUUiWoUio e del MaUe and OWheUV Y. Fipa GUoXp SUl 
and Others.118 Without proving such nexus, a polluter may be completely 
exonerated from the liability. 

It is sometimes very complicated for victims of pollution to do so.119 In 
the end, victims are not compensated and the environment remains 
polluted. It has been established that 60(80%) out of 75 victims of 
industrial and mining pollution could not claim compensation either 
administratively or through civil regime simply because they were unable 
to establish causation.120  

Principally, people living adjacent to the industrial and mining facilities 
complained that their livestock died after drinking polluted water due to 

 
116 Merket, H., and Foubert, E., Dissecting the Social License to Operate: Local Community 
Perceptions of Industrial Mining in Northwest Tanzania, Antwep, IPIS, August 2019, p. 16. 
117 <XVXI, $. $., ´&RQWULEXWLRQ RI WKH 5HFHQW &DVH /DZ RI WKH ,QWHUQDWLRQDO &RXUW RI 
-XVWLFH WR WKH /HJDO 5HJLPH $SSOLFDEOH WR &RPSHQVDWLRQ IRU (QYLURQPHQWDO 'DPDJHµ, 
Journal of International Law, Vol. 7, 2018, p. 1, at p. 3. 
118 Case C-534/13 [2015] (ECJ 4 March 2015). 
119 Vandekerckhove, The Polluter Pays Principle, above note 19, at p. 233. 
120 Victims of pollution, interviewed by author (various dates from May to November 
2019, Dar es Salaam, Geita, Mara, Mwanza and Mbeya). 
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chemical discharges from facilities.121 Nevertheless, one livestock keeper 
was administratively compensated by the Company.122 Victims who were 
not compensated did not have direct evidence, especially from the 
experts to prove that the death of their livestock was a direct 
consequence of the pollution caused by the industries or mines.123  

According to the victims, officials of the Companies demanded clear 
HYLGHQFH IURP *RYHUQPHQW·V TXDOLILHG H[SHUWV WR MXVWLI\ WKH EDVHV RI 
their claims for compensation.124 Those who were compensated were 
sometimes necessitated to institute civil cases based on the tort of 
negligence. A good example at hand is Geita Gold Mine (GGM) Ltd v. 
Michael Z. Ludigija.125 In this case, the respondent sued successfully GGM 
both at the District Court in Geita and High Court registry in Mwanza 
following the death of nineteen (19) cows that drank contaminated water 
from the tailing dam belonging to the mining Company.  

6.5. Wide discretionary powers of the agencies on the choice of 

enforcement mechanisms 

Environmental enforcement agencies are given the necessary powers in 
order to bring compliance with environmental laws. They may invoke 
either administrative or judicial mechanisms.126 The use of administrative 
civil orders, compounding of offences and imposition of fines assist in 
bringing compliance with the environmental directives issued by them. 

 
121 Ibid. 
122 It was revealed during the field study at Matundasi ward in Chunya, Mbeya on 23 July 
2019 that Sunshine Mining Co. Ltd amicably compensated one villager following death 
of his 23 cows after drinking poisoned water from the defective tailing pond.  
123 Victims of pollution, interviewed by the author (various dates from May to November 
2019, Dar es Salaam, Geita, Mara, Mwanza and Mbeya). 
124 Ibid. 
125 Civil Appeal No. 21 of 2012, High Court of Tanzania Mwanza Registry (unreported). 
126 The Manager of NEMC Southern Highlands zone, interviewed by author (7 August 
2019, Mbeya). 
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Equally, instituting criminal or civil proceedings for the purpose of 
enforcing environmental laws is at their disposal.  

NEMC as the key implementer of environmental law is entrusted with 
all necessary powers against polluters.127 In most cases, NEMC has 
invoked administrative sanctions or orders, simply because they can be 
easily enforced, with low costs and within a short time.128 Instituting civil 
or criminal cases, as among the ways of implementing PPP, is not much 
preferred by NEMC, because court proceedings involve a lot of 
technicalities, costs and are time-consuming.129 This explains why 
NEMC prefers to compound offences and impose fines than instituting 
civil or criminal trials against corporate polluters. 

The wide discretionary powers over the choice of a sanction to be 
inflicted against a polluter have influenced environmental enforcers to 
use punishment that may be easily enforced than ordering compensation 
or remediation.130 In addition, it is argued that administrative sanctions 
imposed by environmental enforcement agencies have not exhibited a 
deterrent effect against corporate polluters.131 

6.6. LDFN RI GRYHUQPHQW·V SROLWLFDO ZLOO WR HQIRUFH HQYLURQPHQWDO 
laws 

Incorporation of PPP in the Tanzanian environmental legal framework 
LV WKH ILUVW DQG YLWDO VWHS. 7KH JRYHUQPHQW·V SROLWLFDO ZLOO WR HQIRUFH LW 
through adopting various measures as prescribed in the Acts and fully 
enforcing them is another critical step. In IDFW, 1(0&·V SHUIRUPDQFH, 

 
127 Ibid. See also EMA, s. 25. 
128 7KH 1(0&·V 'LUHFWRU RI (QYLURQPHQWDO &RPSOLDQFH DQG (QIRUFHPHQW, LQWHUYLHZHG 
by author (29 May 2019, Dar es Salaam).  
129 Ibid. 
130 Ibid. 
131 Ibid. 
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especially enforcing PPP against giant bodies corporate largely depends 
RQ *RYHUQPHQW·V SROLWLFDO ZLOO.  

A good example may be seen in the North Mara Gold Mine (NMGM) 
pollution saga. The mine has been polluting the environment since 
2009.132 Stern actions, including its closure, took place in 2019, ten years 
RI FRQWLQXRXV GDPDJH WR WKH HQYLURQPHQW DQG SHRSOH·V KHDOWK. ,Q IDFW, 
pressure to punish the mine for environmental pollution came 
immediately following an order from the President of the United 
Republic of Tanzania.133 This indicates that pollution of the environment 
especially by giant corporate, such as Acacia, could only be contained 
ZKHUH WKHUH LV D VWURQJ *RYHUQPHQW·V SROLWLFDO ZLOO.  

7KH HIIHFW RI WKH ODFN RI WKH *RYHUQPHQW·V SROLWLFDO ZLOO WR HQIRUFH 
environmental remediation and compensation of pollution victims may 
conceivably send a wrong message to other potential polluters that 
compliance is not imperative.134 Therefore, to a great extent, the 
implementation of laws governing environmental remediation and 
FRPSHQVDWLRQ RI SROOXWLRQ YLFWLPV UHVWV RQ *RYHUQPHQW·V SROLWLFDO 
will.135  

  

 
132 URT & NEMC, Taarifa kwa Vyombo vya Habari Kuhusu Maamuzi ya Serikali 
Kufuatia Uchafuzi wa Mazingira Unaotokana na Uvujaji wa Bwawa la Kuhifadhia 
7RSHVXPX (76)) .DWLND 0JRGL ZD 'KDKDEX ZD 1RUWK 0DUDµ, LVVXHG RQ 16 0D\ 2019. 
[Literally meaning URT & NEMC, Public Notice on Government‟s Decision Related to 
Environmental Pollution Caused by Leakage of Tailing from the Tailing Storage Facility 
(TSF) at North Mara Gold Mine] issued on 16 May 2019, available 
at<https://www.nemc.or.tz/uploads/publications/en-118675-taarifa 
%20north%20mara.pdf> (accessed 25 May 2019). 
133 *XDUGLDQ 5HSRUWHU, ´-30 7RXJK RQ 1(0& RYHU :DWHU &KHPLFDOV 3ROOXWLRQ E\ *ROG 
PLQHµ, The Guardian (Dar es Salaam), 8 September 2018, at p. 1. 
134 U.S Environmental Protection Agency (EPA), Principles of Environmental Enforcement, 
Washington DC, 1992, at p. 5. 
135 Joseph, The Polluter Pays Principle, above note 30, at p. 30. 

https://www.nemc.or.tz/uploads/publications/en-118675-taarifa%20%20north%20mara.pdf
https://www.nemc.or.tz/uploads/publications/en-118675-taarifa%20%20north%20mara.pdf
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6.7. Public ignorance on environmental laws, rights and 

Polluter Pays Principle 

Awareness of the public on the protection of the environment against 
polluters is of utmost importance. An individual cannot enforce his right 
to live in a clean and safe environment unless he is aware of the same. 
Similarly, the consciousness of the public on the institutions and 
procedures governing enforcement of environmental rights and laws is 
also vital.136 A well-informed public assists business entities not only to 
comply with environmental laws but also to engage actively in protecting 
the environment. 

It has been noted that most victims of environmental pollution caused 
by bodies corporate are ignorant of environmental laws, rights and 
PPP.137 As a result, they are silent sufferers of pollution effects from 
industries and mines without engaging in legal action.138 They are 
uninformed that, they could take the business entities before courts of 
law seeking, among others, compensation and restoration orders as per 
the EMA.139 Many pollution victims are not active in instituting 
environmental legal actions before a court of law.140  

These findings are collaborated with several reports which unequivocally 
indicate that environmental pollution in Tanzania is exacerbated by 

 
136 Twinomugisha, B.K., Some Reflections on Judicial Protection on the Right to Clean 
and Health Environment in Uganda, Law Environment and Development Journal (LEAD), 
Vol. 3, Issue No. 3, 2007, p. 246, at p. 258. 
137 Victims of pollution, interviewed by author (various dates from May to November 
2019, Dar es Salaam, Geita, Mara, Mwanza and Mbeya). 
138 Ibid. 
139 Ibid. 
140 Ibid. Exception is found in the case of Geita Gold Mine Ltd v Michael Z. Ludigija, Civil 
Appeal No. 21 of 2012, High Court of Tanzania, Mwanza Registry (unreported).  
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inadequate public knowledge on environmental issues.141 This concludes 
that there is generally a limited understanding of environmental law in 
the country.142 Such limitation blurs the possibility of victims taking legal 
action against the polluters.  

6.8. Voluntary assumption of pollution risks 

It has been noted that some of the pollution victims voluntarily built their 
houses closer to the polluting facilities, such as industries and mines. 
They knew the existence of those polluting facilities but they decided to 
move into the area and establish their settlements. In Tarime, for 
example, some unscrupulous persons, especially from other localities 
bought land closer to the NMGM plant and built houses thereto. They 
did so knowingly that in future the Company will relocate and 
compensate them. This practice is popularly known in Tarime as 
¶WHJHVKD·.143  

The right of compensation to these victims, in one way or the other, is 
limited.144 This is because there is a voluntary assumption of risks. 
&RUUHFWLYH MXVWLFH DQG ¶WLPH SULRULW\ UXOH· MXVWLI\ WKH DVVHUWLRQ WKDW WKH RQH 
´ZKR PRYHV LQWR WKH DUHD DIWHU WKH SROOXWLQJ LQGXVWU\ KDV QR RU OLPLWHG 
ULJKW WR FRPSHQVDWLRQ.µ145 

  

 
141 See, for instance, 857, 9LFH 3UHVLGHQW·V 2IILFHU, State of the Environment Report 3, 
August 2019 at p. 55, and URT 9LFH 3UHVLGHQW·V 2IILFH, State of the Environment Report 2, 
2014 at p. ix . 
142 Majamba, H.I., An Assessment of the Framework Environmental Law of Zanzibar, 
LEAD Journal, Vol. 1, Issue No. 1 of 2005, p. 20, at p. 21. 
143 Merket and Foubert, Dissecting the Social License to Operate, above note, 116 at p. 48. 
144 Bugge, The Polluter Pays Principle, above note 11, at p. 421. 
145 Ibid. 
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7.0. RECOMMENDATIONS 

Based on the challenges discussed above, environmental enforcement 
agencies are enjoined to enhance effective cooperation and coordination 
among themselves. The Government on its part is needed to make the 
envisaged environmental regulations to facilitate the implementation of 
the principal Acts. It should also adequately fund and strengthen the 
environmental enforcement agencies with human resources. As such, 
strong Government political will is required.  

The entrenchment of strict or absolute liability rules against corporate 
polluters is also recommended to assist compensation of victims and 
environmental restoration. This would also help to limit the wide 
discretionary powers of enforcement agencies. Public education on 
environmental laws and rights and the strengthening of environmental 
Public Interest Litigation (PIL) are also significant in the country.  

It is also recommended for the establishment of specialised courts or 
tribunals to handle environmental disputes. The belief is that 
environmental regulations are effectively and better enforced by 
specialised environmental courts or tribunals.146 This has to go in tandem 
with the operationalisation of the Environmental Appeals Tribunal 
envisaged in the EMA.147 The National Environmental Tribunal in 
Kenya148 and the National Green Tribunal in India are good examples of 
functional environmental Tribunals.149  

 
146 Amirante, D., Environmental Courts in Comparative Perspective: Preliminary 
Reflections on the National Green Tribunal of India, Pace Environmental Law Review, Vol. 
29, Issue No. 2, 2012, p. 442. 
147 EMA, s. 204.  
148 Established by s. 125 of the Environmental Management and Co-ordination Act, Cap. 
387 RE 2012. 
149 Established by s. 3 of the National Green Tribunal Act, No. 19 of 2010. 
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8.0. PROSPECTS FOR ENVIRONMENTAL 

REMEDIATION AND COMPENSATION OF 

POLLUTION VICTIMS IN TANZANIA 

Despite the fact that laws providing for environmental remediation and 
compensation of pollution victims are not fully enforced in Mainland 
Tanzania, the establishment of environmental compensation fund, as 
discussed below may be an ideal solution. 

8.1. Compensation fund and its role in restoring the damaged 

environment and compensating pollution victims 

A compensation fund is an arrangement of public and private institutions 
to compensate for environmental harm.150 It may happen sometimes that 
the polluter is insolvent and unable to compensate victims of pollution 
or repair environmental damage. Under this scenario, compensation 
funds may play a significant role to meet the said purposes. Actually, a 
compensation fund is considered a way to complement the liability 
regime.151 It is viewed as an indirect compensation by the polluter against 
the victims of pollution.152 The fund is mostly applicable in a situation 
where insurance does not cover historical or gradual pollution.153  

Environmental compensation funds have several merits. Firstly, they 
ensure that the deposited fund is specifically used for environmental 
conservation.154 Having a specific fund that is contributed by the 
potential polluter and is used to compensate victims of environmental 
damage or restore damaged environment may be a perfect solution. 

 
150 Faure and Grimeaud, A Report of Financial Assurance Issues, above note, 37 at p. 204. 
151 EC, White Paper on Environmental Liability, above note 50, at p. 43. 
152 Hall, Victims of Environmental Harm, above note 68, at p. 114. 
153 Vandekerckhove, The Polluter Pays Principle, above note 19, at p. 247. 
154 Kakuru and Ssekyana, I., Handbook on Environmental Law, above note 66, at p. 34. 
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Secondly, the environmental sector in most developing countries like 
7DQ]DQLD LV XQGHUIXQGHG. 7KH *RYHUQPHQW·V DQQXDO EXGJHW LV QRW 
sufficient to enable smooth enforcement of environmental issues.155 
Therefore, strengthening of environmental funds is the alternative 
option to reduce the massive underfunding of environmental 
institutions. 

Thirdly, it is also believed that ordinary civil courts do not provide 
adequate compensation in case of large accidents.156 As such, the 
Government based fund may play a great role in dealing with 
environmental liability. Actually, the said scheme is argued to have 
simplified the restoration of the damaged environment and 
compensation to people who are affected by the polluter·V DFWLYLWLHV.157 
Such kind of fund is not legislated in the Tanzanian environmental 
statutes. 

8.2. Environmental Fund in Mainland Tanzania 

The EMA establishes a National Environmental Trust Fund (NETF).158 
It has several objects including facilitating research on environmental 
management, conferring environmental awards, issuing environmental 

 
155 -07, %XQJH OD 7DQ]DQLD, ´7DDULID \D 0ZDND \D 6KXJKXOL =LOL]RWHNHOH]ZD QD .DPDWL 
ya Kudumu ya Bunge ya Viwanda, Biashara na Mazingira kwa Kipindi cha Kuanzia 
Februari, 2019 +DGL -DQXDUL, 2020µ, >8QRIILFLDOO\ WUDQVODWHG WR PHDQ WKH 8QLWHG 5HSXEOLF 
RI 7DQ]DQLD, ´$QQXDO 5HSRUW RI WKH $FWLYLWLHV ,PSOHPHQWHG E\ WKH 6WDQGLQJ 
Parliamentary Committee on Industries, Trade and Environment from February 2019 to 
-DQXDU\ 2020µ@ DW p. 19 indicates that in the Financial Year 2018-19 the Parliament 
DOORFDWHG WR WKH 93·V 2IILFH 'LYLVLRQ RI (QYLURQPHQW 7VKV. 8, 118, 498,000.00. 8S WR 
the end of March, 2019, viz., the third quarters of the Financial Year, only Tshs. 
4,167,969,635.79, i.e, (51.3%), were received from the treasury. 
156 7KH 6HFUHWDU\ RI 1(7)·V %RDUG RI 7UXVWHHV, LQWHUYLHZHG E\ DXWKRU (17 0D\ 2019, 
Dar es Salaam). 
157 Ibid. 
158 EMA, s. 213 
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publications and providing scholarships and promoting community-
based environmental management programs through grants.159  

Its purpose is neither to remediate environmental damage nor to 
compensate pollution victims. The Fund is very general. Such generality 
may reduce its efficiency in dealing with environmental conservation. 
More so, contributors to the Fund are not specifically possible polluters. 
To a great extent, the Government, its agencies and other donors are the 
main contributors to this Fund.  

,W LV HYLGHQW WKDW WKH *RYHUQPHQW·V FRQWULEXWLRQ WR WKH )XQG LV SHDQXWV 
compared to the needs of the Fund.160 The Fund has not started 
performing its statutory functions.161 This is attributed, inter alia, to the 
fact that the Fund does not have its own permanent personnel. Its 
VHFUHWDULDW FRQVLVWV RI VWDII IURP WKH 9LFH 3UHVLGHQW·V (93·V) 2IILFH 
Division of Environment (DoE).162  

In order for the NETF to play a significant role in compensating 
pollution victims or remediating the damaged environment, legal and 
structural improvements have to be made. Objectives of the NETF 
should be extended to cover the above aspects of PPP. Potential 
polluters should also be the major contributors and other revenues of 
the Fund may be obtained from fees and environmental pollution taxes. 
Further, it is imperative for the Fund to be entrenched as a body 
corporate because currently, it does not have such status under the 

 
159 Ibid., s. 214(1). 
160 According to the report of the Parliamentary Committee on Industries, Trade and 
Environment From March 2017 to January 2018, 2 billion Tsh. was allocated to the 
NETF in the Financial Year 2016-17 by the Parliament. Nonetheless, the Government 
contributed only 34 million Tsh. 
161 7KH 6HFUHWDU\ RI 1(7)·V %RDUG RI 7UXVWHHV, LQWHUYLHZHG E\ DXWKRU (17 0D\ 2019, 
Dar es Salaam).  
162 Ibid. 
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EMA.163 The EMA may also be amended to establish a new 
Environmental Restoration and Compensation Fund. Alternatively, the 
Parliament may enact an Environmental Fund Act, which establishes 
both the NETF and the Environmental Restoration and Compensation 
Fund as bodies corporate.164  

Therefore, the operationalisation and strengthening of the 
environmental compensation fund as recommended above seems to be 
appropriate in Tanzania. The reason is that the majority of the pollution 
victims are ignorant of the environmental issues and are indigent to 
institute legal actions, especially against giant corporate polluters.  

9.0. CONCLUSION 

Implementation of PPP requires the polluter to pay the costs of pollution 
he has caused, which include performing environmental cleanup. 
Moreover, the polluter is obliged to compensate victims of pollution. All 
these need to be adequately entrenched in environmental pieces of 
legislation and it is the duty of environmental enforcement agencies to 
fully enforce them. 

This article has revealed that there are several provisions in the 
environmental legal framework governing the two aspects of PPP. 
Furthermore, the article has noted that the said provisions are not fully 
enforced by environmental enforcement agencies. In this regard, the 
main problem is not the absence of relevant environmental legislation, 
but rather weak enforcement of the applicable laws. This weakness is 
attributed, inter alia, to insufficient coordination, lack of some regulations, 

 
163 Ibid. 
164 A leaf may be borrowed from Kenya where the Environmental Management and Co-
ordination Act, Cap. 387 RE 2012 has both the NETF and the National Environmental 
Restoration Fund. 
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limited institutional capacity, lack of Government political will and public 
ignorance of environmental laws, rights and PPP. 

Since Tanzania is striving to be a semi-industrialised country, it is 
important to strongly enforce laws governing environmental 
remediation, compensation of pollution victims and PPP generally. This 
is indispensable so as to have both a vibrant economy and a healthy 
environment. 


