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CONSTITUTIONAL IMPLICATIONS OF 

REVITALIZED PEACE AGREEMENTS ON 

RESOLUTION OF CONFLICTS: THE CASE OF 

SOUTH SUDAN 

Issa Muzamil
 
AEVWUDFW 

ThiV aUWicle e[aPiQeV Whe QaWXUe, URle, aSSlicaWiRQ aQd VcRSe 
Rf Seace agUeePeQWV geQeUall\ bXW ZiWh VSecific fRcXV RQ 
SRXWh SXdaQ'V SRVW iQdeSeQdeQce Seace agUeePeQWV VigQed 
fURP 2011 beWZeeQ Whe GRYeUQPeQW aQd aUPed 
RSSRViWiRQV gURXSV iQ 2013 aQd 2016. IW alVR eYalXaWeV Whe 
eQYiURQPeQW cUeaWed fRU cRQVWiWXWiRQaliVP aV a UeVXlW Rf Whe 
ReYiWali]ed Peace AgUeePeQW RQ Whe ReVRlXWiRQ Rf CRQflicW 
iQ Whe ReSXblic Rf SRXWh SXdaQ (R-ARCSS) VigQed iQ 2018. 
IW fRcXVeV RQ Whe Seace-PakiQg SURceVV, baVic feaWXUeV, 
VWaWXV aQd YalidiW\ Rf Whe Seace agUeePeQWV iQ Whe cRQWe[W 
Rf dePRcUaWic cRQVWiWXWiRQal SUiQciSleV. 

 

KH\ :RUGV: PHDFH DJUHHPHQWV, VWDWH DQG QRQ-VWDWH DFWRUV, FRQVWLWXWLRQDOLVP, UXOH RI 
ODZ, VHSDUDWLRQ RI SRZHUV, SRXWK SXGDQ. 

 
1.0. INTROD8CTION 

 
AfWeU iQdeSeQdeQce iQ JXl\ 2011, SRXWh SXdaQ·V VhifW fURP a cRlRQial SaVW 
WaiQWed ZiWh RSSUeVViRQ aQd PaUgiQaliVaWiRQ XQdeU aQ AUab dRPiQaWed 
SXdaQ GRYeUQPeQW Zhich VWaUWed RQ 1VW JaQXaU\, 1956 afWeU SURclaPaWiRQ 
Rf iQdeSeQdeQce b\ GUeaW BUiWaiQ did QRW UeVXlW iQ a WUXe WUaQViWiRQ WR 
dePRcUac\. 
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AfWeU ZaU eUXSWed iQ 2013 aQd 2016, a ReYiWali]ed AgUeePeQW RQ Whe 
ReVRlXWiRQ Rf Whe CRQflicW iQ SRXWh SXdaQ 2018 (R-ARCSS) ZaV VigQed. 
IW Pade Whe Seace agUeePeQW VXSeUiRU WR Whe cRXQWU\·V CRQVWiWXWiRQ aQd 
fRUPed Whe baViV WR lead Whe cRXQWU\ WhURXgh Whe WUaQViWiRQal SeUiRd XQWil 
elecWiRQV aUe held. A ReYiWali]ed TUaQViWiRQal GRYeUQPeQW Rf NaWiRQal 
UQiW\ (RTGRNU) ZaV VeW XS XQdeU Whe agUeePeQW aQd eVWabliVhed Whe 
RUgaQV Rf VWaWe QaPel\; Whe E[ecXWiYe, LegiVlaWXUe, JXdiciaU\ aQd 
IQdeSeQdeQW IQVWiWXWiRQV aQd CRPPiVViRQV. TheVe RUgaQV Rf VWaWe ZeUe 
eVWabliVhed XQdeU Whe YaUiRXV Peace AgUeePeQWV like Whe CRPSUeheQViYe 
Peace AgUeePeQW VigQed iQ 2005 XQdeU Whe WheQ ReSXblic Rf SXdaQ. The\ 
UePaiQed RSeUaWiRQal XQWil SRXWh SXdaQ becaPe iQdeSeQdeQW iQ 2011.  
 
The iQVWiWXWiRQV ZeUe alVR UecRQVWiWXWed RU UeVWUXcWXUed XQdeU Whe 
AgUeePeQW RQ Whe ReVRlXWiRQ Rf CRQflicW iQ SRXWh SXdaQ (ARCSS) iQ 
2015 aQd laVWl\ b\ Whe ReYiWali]ed AgUeePeQW RQ Whe ReVRlXWiRQ Rf 
CRQflicW iQ Whe ReSXblic Rf SRXWh SXdaQ (R-ARCSS) iQ 2018. HRZeYeU, 
Whe\ VWill failed WR RbVeUYe Whe dRcWUiQe Rf VeSaUaWiRQ Rf SRZeUV, UXle Rf 
laZ, iQdeSeQdeQce Rf Whe jXdiciaU\. The\ failed WR UeVSecW Whe liPiWaWiRQ 
VeW b\ Whe CRQVWiWXWiRQ Rf Whe ReSXblic Rf SRXWh SXdaQ aQd laZV Rf SRXWh 
SXdaQ. CRQVeTXeQWl\, R-ARCSS WUaQVceQded iWV cRQVWiWXWiRQal liPiWV aQd 
aXWhRUiW\, igQRUed aQd XQdeUPiQed Whe iQdeSeQdeQce Rf Whe LegiVlaWXUe, 
JXdiciaU\ aQd IQdeSeQdeQW CRPPiVViRQV,1delibeUaWel\ iQWeUfeUiQg aQd 
ZeakeQiQg WheP heQcefRUWh UedXciQg efficieQc\, accRXQWabiliW\ aQd UXle 
Rf laZ iQ Whe cRXQWU\. 
 
ThiV aUWicle eYalXaWeV Whe Seace agUeePeQWV WhaW haYe beeQ VigQed ViQce 
2011 aQd QRWabl\ Whe ReYiWali]ed Peace AgUeePeQW(R-ARCSS) aQd Whe 
TUaQViWiRQal GRYeUQPeQW Rf NaWiRQal UQiW\ (R-TGRNU) iQ SRXWh 
SXdaQ. IW iV diYided iQWR fRXU SaUWV. The fiUVW SaUW dealV ZiWh Whe 
iQWURdXcWiRQ, Whe VecRQd SaUW e[aPiQeV Whe geQeUal RYeUYieZ Rf Seace 

 
1   Bertelsmann Stiftung, BTI Country Report-South Sudan, Gutersloh: Bertelsmann Stiftung, 2020, p. 5. 
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agUeePeQWV. The WhiUd SURYideV aQ RYeUYieZ Rf Seace agUeePeQWV WhaW 
haV beeQ VigQed RQ eQfRUced Zhile Whe fRXUWh SaUW e[aPiQeV Whe cRQceSW 
Rf CRQVWiWXWiRQaliVP The fifWh SaUW fRcXVeV RQ Whe iPSacWV Rf RARCSS 
RQ cRQVWiWXWiRQaliVP aQd Whe  Vi[Wh SaUW e[aPiQeV Whe challeQgeV 
XQdeUPiQiQg CRQVWiWXWiRQaliVP iQ Whe cRXQWU\. PaUW VeYeQ SURYideV fRU 
Whe cRQclXViRQV aQd SaUW eighW Whe UecRPPeQdaWiRQV. 
 
2.0. O9ER9IE: OF PEACE AGREEMENTS 

2.1. MHDQLQJ RI PHDFH AJUHHPHQWV 

The WeUP ¶Peace AgUeePeQW· iV RfWeQ aWWached WR dRcXPeQW agUeePeQWV 
beWZeeQ SaUWieV WR a YiRleQW iQWeUQal cRQflicW WR eVWabliVh a ceaVe-fiUe 
WRgeWheU ZiWh QeZ SRliWical aQd legal VWUXcWXUeV.2 Peace agUeePeQWV VhaUe 
a legal-lRRkiQg VWUXcWXUe, ZiWh SUeaPbleV, VecWiRQV, aUWicleV, aQd aQQe[eV.3 
The\ alVR VhaUe legal-W\Se laQgXage, VSeakiQg Rf SaUWieV, VigQaWRUieV, aQd 
biQdiQg RbligaWiRQV.4 The VWUXcWXUe aQd laQgXage Rf Seace agUeePeQWV 
VXggeVWV WhaW Whe SaUWieV PXWXall\ YieZ WheP aV legal dRcXPeQWV. 
  
Peace agUeePeQWV aUe h\bUid iQWeUQaWiRQal aQd dRPeVWic dRcXPeQWV 
dealiQg ZiWh h\bUid cRQflicWV aQd h\bUid VRlXWiRQV WR cRQflicW, VWaQdiQg 
XQeaVil\ beWZeeQ Whe caWegRU\ Rf ¶WUeaW\· aQd ¶cRQVWiWXWiRQ.· The\ 
WheUefRUe UeTXiUe QeZ XQdeUVWaQdiQg Rf Whe UelaWiRQVhiS beWZeeQ 
iQWeUQaWiRQal aQd dRPeVWic laZ iQ iPSlePeQWaWiRQ.5 Peace QegRWiaWiRQV 
aQd Seace agUeePeQWV haYe beeQ RQ Whe ageQda iQ SRXWh SXdaQ eYeQ 
befRUe iW becaPe aQ iQdeSeQdeQW VWaWe iQ 2011. 
 

  

 
2   Bell, C., ´Peace AgUeePeQWV: TheiU NaWXUe aQd Legal SWaWXVµ, 100 Whe  American  Journal of International Law, 2006, 

p. 374. 

3   Id, p.378. 

4   Ibid. 

5   Bell, C., On the Law of Peace, Oxford: Oxford University Press, 2008, p. 22. 
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2.2. IPSRUWDQFH RI PHDFH AJUHHPHQWV 

AURXQd Whe glRbe, VRPe 650 Seace agUeePeQWV aiPiQg WR bUiQg WR aQ eQd 
WR iQWUaVWaWe aUPed cRQflicWV haYe beeQ cRQclXded beWZeeQ gRYeUQPeQWV 
aQd aUPed OSSRViWiRQ GURXSV (AOGV) ViQce 1990.6 
 
FiUVWl\, Seace agUeePeQWV· SURYiViRQV helSV iQ halWiQg fighWiQg/ZaUV aQd 
UeVWRUe Seace. The CRPSUeheQViYe Peace AgUeePeQW (CPA) VigQed 
beWZeeQ Whe GRYeUQPeQW Rf Whe ReSXblic Rf SXdaQ aQd Whe SXdaQ 
PeRSle·V LibeUaWiRQ MRYePeQW/AUP\ (SPLAM/A) iQ 2005 eQded a 
WZeQW\-RQe (21) \eaU Rld cRQflicW WhaW ZaV b\ WheQ Whe lRQgeVW cRQflicW iQ 
AfUica. SiPilaUl\, heaY\ fighWiQg ZaV WakiQg Slace XQWil Whe ARCSS ZaV 
VigQed iQ 2015 aQd agaiQ ZheQ aQRWheU fighWiQg eUXSWed iQ Whe QaWiRQal 
caSiWal iQ 2016, Whe ReYiWali]ed Peace AgUeePeQW becaPe Whe RQl\ WRRl WR 
VWRS iW.7 
 
SecRQdl\, Seace agUeePeQWV haYe becRPe UeleYaQW iQ effRUWV WR 
UecRQVWUXcW VRcieWieV iQ Whe Zake Rf bRWh iQWeUVWaWe aQd iQWUaVWaWe 
cRQflicWV like iQ KRVRYR, AfghaQiVWaQ, IUaT, SXdaQ, aQd SRXWh SXdaQ. The 
iQWeVWaWe XVe Rf fRUce haV led WR iQWeUQaWiRQal iQYRlYePeQW iQ iQWeUQal VWaWe 
bXildiQg.8 ThiV haV UeTXiUed Whe fRUgiQg Rf accRUdV beWZeeQ cRQflicWed 
gURXSV WhURXgh a SURceVV Rf cRQVWiWXWiRQ PakiQg aV QegRWiaWed 
agUeePeQW.9 PaUWieV WR R-ARCSS agUeed WhaW Whe ReYiWali]ed TUaQViWiRQal 
GRYeUQPeQW Rf NaWiRQal UQiW\ (RTGRNU) VeW XS XQdeU Whe RARCSS 
Zill haYe a PaQdaWe WR UeVWUXcWXUe, UehabiliWaWe aQd eQVXUe Uadical UefRUP 
Rf Whe ciYil VeUYice. IW ZaV alVR agUeed WhaW Whe SURceVV ZRXld UebXild aQd 
UecRYeU deVWUR\ed Sh\Vical iQfUaVWUXcWXUe aQd accRUd VSecial aWWeQWiRQ WR 

 
6   O]celik, A., ´EQWUeQchiQg Peace iQ LaZ: DR Peace AgUeePeQWV PRVVeVV IQWeUQaWiRQal Legal SWaWXV?µ, 21 MelbRXUQe 

Journal of International Law,  2020, p. 1. 

7   See the preamble of the Revitalized Agreement on the Resolution of Conflict in the Republic of South Sudan (R-

ARCSS), 2018. 

8   Bell, ´Peace AgUeePeQWV: TheiU NaWXUe aQd Legal SWaWXVµ, 2006, S. 373. 

9   Ibid. 
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SUiRUiWi]iQg Whe UebXildiQg Rf liYelihRRdV Rf WhRVe affecWed b\ Whe 
cRQflicW.10 
 
HRZeYeU, iQ VRPe ViWXaWiRQV, Seace agUeePeQWV fail, VRcial VcieQWiVWV aQd 
cRQflicW UeVRlXWiRQ aQal\VWV haYe e[aPiQed ZhaW PakeV Seace agUeePeQWV 
VXcceed RU fail. The\ haYe WUied WR iVRlaWe Whe diffeUeQW elePeQWV Rf 
VeWWlePeQWV, VR aV WR WeVW ePSiUicall\ aQd WhURXgh caVe VWXdieV Whe e[WeQW 
WR Zhich Whe\ UedXce cRQflicW.11 
 
2.3. PDWWHUQV RI PHDFH AJUHHPHQWV 

AV Seace SURceVVeV eYRlYe, a Zide YaUieW\ Rf dRcXPeQWV WhaW caQ be 
WeUPed ´Seace agUeePeQWVµ aUe SURdXced Zhich caQ be claVVified iQWR 
WhUee PaiQ W\SeV, QaPel\; SUeQegRWiaWiRQ agUeePeQWV, 
fUaPeZRUk/VXbVWaQWiYe agUeePeQWV, aQd  iPSlePeQWaWiRQ/UeQegRWiaWiRQ 
agUeePeQWV.12 TheVe dRcXPeQWV WeQd WR ePeUge aW diffeUeQW VWageV Rf a 
cRQflicW. 
 
2.3.1  PUHQHJRWLDWLRQ AJUHHPHQWV 
The SUeQegRWiaWiRQ VWage Rf a Seace SURceVV, RfWeQ WeUPed ´WalkV abRXW 
WalkVµ W\Sicall\ UeYRlYeV aURXQd hRZ WR geW eYeU\RQe WR Whe QegRWiaWiQg 
Wable ZiWh aQ agUeed-XSRQ ageQda.13 The URad leadiQg WR Whe VigQiQg Rf 
Whe CPA WhaW SaYed Za\ fRU Whe UefeUeQdXP fRU Velf-deWeUPiQaWiRQ Rf 
SRXWh SXdaQ ZaV lRQg, URXgh aQd iQclXded PaQ\ VeWbackV. NeYeUWheleVV, 
Whe NaWiRQal CRQgUeVV PaUW\ (NCP) aQd Whe SPLM/A cRPPiWWed 
WhePVelYeV fURP aQ eaUl\ VWage WR eQWeU iQWR QegRWiaWiRQV, bRWh SaUWieV 

 
10  Articles 1.2.10 and 1.2.12 of the Revitalized Agreement on the Resolution of  Conflict in the Republic of South Sudan 

2018. 

11  Stedman, S.J., Rothchild, D. and Cousens, E.M. (eds.), Ending Civil Wars: The Implementation of Peace Agreements, 

London: Lynne Rienner Publishers, 2002, p. 3. 

12  Bell, ´Peace AgUeePeQWV: TheiU NaWXUe aQd Legal SWaWXVµ, 2006, S. 376. 

13  Ibid. 
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VaZ WhaW iW ZaV iQ WheiU beVW iQWeUeVW WR eQgage iQ WalkV.14 TR geW Whe 
ZaUUiQg SaUWieV WR Whe cRQflicW iQ SRXWh SXdaQ, Whe IQWeU-GRYeUQPeQWal 
AgeQc\ fRU DeYelRSPeQW (IGAD) AVVePbl\ Rf HeadV Rf SWaWe aQd 
GRYeUQPeQW PeW aW iWV 31VW E[WUa-OUdiQaU\ SXPPiW Rf 12 JXQe 2017 iQ 
AddiV Ababa, EWhiRSia. IW  decided WR XUgeQWl\ cRQYeQe a High-LeYel 
ReYiWali]aWiRQ FRUXP Rf Whe SaUWieV WR Whe agUeePeQW RQ Whe ReVRlXWiRQ 
Rf Whe CRQflicW iQ Whe ReSXblic Rf SRXWh (ARCSS), iQclXdiQg eVWUaQged 
gURXSV WR diVcXVV cRQcUeWe PeaVXUeV, WR UeVWRUe SeUPaQeQW ceaVefiUe, fXll 
iPSlePeQWaWiRQ Rf Whe ARCSS.  
 
FRU face-WR-face RU SUR[iPiW\ QegRWiaWiRQV WR Wake Slace aW all, SaUWieV 
Qeed aVVXUaQceV WhaW Whe WalkV Zill QRW be XVed b\ Whe RWheU Vide WR gaiQ 
PiliWaU\ aQd /RU SRliWical adYaQWageV.15 The SUeQegRWiaWiRQ VWage WeQdV WR 
fRcXV RQ ZhR iV gRiQg WR QegRWiaWe aQd ZiWh ZhaW VWaWXV, UaiViQg iVVXeV 
VXch aV Whe UeWXUQ Rf QegRWiaWRUV fURP e[ile RU WheiU UeleaVe fURP SUiVRQV; 
VafegXaUdV RQ fXWXUe Sh\Vical iQWegUiW\ aQd fUeedRP fURP iPSUiVRQPeQW; 
aQd liPiWV RQ hRZ Whe ZaU Pa\ be Zaged Zhile QegRWiaWiRQV Wake Slace.16 
 
The agUeePeQWV Pade aW WhiV VWage, if SXbliVhed aW all, haYe PXch PRUe 
Whe feel Rf cRQWe[W VeWWiQg declaUaWiRQV RU SRliWical SacWV WhaQ biQdiQg legal 
agUeePeQWV.17 The\ WeQd WR be UecRUded aV ´declaUaWiRQVµ RU ´UecRUdVµ 
Rf agUeePeQW RU PXWXal XQdeUVWaQdiQg, UaWheU WhaQ aV RbligaWRU\  
agUeePeQWV.18 
 
  

 
14  EiQaV, A., ´The CRPSUeheQViYe Peace AgUeePeQW aQd Whe D\QaPicV Rf PRVW-CRQflicW PaUWQeUVhiS iQ SXdaQµ. 44(3) 

African Spectrum, 2009, p. 136. 

15  Mitchel, C.R., the Structure of International Conflict, London: Palgrave Macmillan, 1981, pp. 206-16. 

16  Ibid. 

17  Bell, ´Peace AgUeePeQWV: TheiU NaWXUe aQd Legal SWaWXVµ, 2006, S. 376 

18  Ibid. 
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2.3.2  SXEVWDQWLYH/ FUDPHZRUN AJUHHPHQWV 
SXbVWaQWiYe RU fUaPeZRUk agUeePeQWV aUe aiPed aW VXVWaiQiQg ceaVe-fiUeV; 
Whe\ SURYide a fUaPeZRUk fRU gRYeUQaQce deVigQed WR addUeVV Whe URRW 
caXVeV Rf Whe cRQflicW aQd WhXV WR halW Whe YiRleQce PRUe SeUPaQeQWl\.19 
The agUeePeQWV Ueached aW WhiV VWage PRVW cleaUl\ deVeUYe Whe label 
´Seace agUeePeQW.µ The\ WeQd WR be PRUe iQclXViYe Rf Whe PaiQ gURXSV 
iQYRlYed iQ ZagiQg Whe ZaU b\ PiliWaU\ PeaQV. The\ aUe XVXall\ SXblic 
aQd fRUPall\ UecRUded iQ ZUiWiQg, VigQed aQd iQclXde iQWeUQaWiRQal 
SaUWiciSaQWV.20 E[aPSleV iQclXde Whe AUXVha Peace aQd RecRQciliaWiRQ 
AgUeePeQW fRU BXUXQdi VigQed RQ 28 AXgXVW 2000, aQd Whe AgUeePeQW 
RQ Whe ReVRlXWiRQ Rf CRQflicW iQ SRXWh SXdaQ VigQed iQ 2015. 
 
OQce fUaPeZRUk agUeePeQWV aUe Ueached iQ fRUPal WalkV, WheiU 
iPSlePeQWaWiRQ UeTXiUeV SaUWieV WR Pake fXQdaPeQWal cRPSURPiVeV ZiWh 
UeVSecW WR WheiU SUefeUUed RXWcRPe aQd WheiU XVe Rf fRUce.21 DXUiQg Whe 
QegRWiaWiRQV Rf Whe R-ARCSS, Whe GRYeUQPeQW Rf SRXWh SXdaQ had WR 
giYe XS Whe SRViWiRQ Rf FiUVW Vice PUeVideQW aQd alVR VXUUeQdeU 45 SeUceQW 
SRViWiRQV iQ Whe QaWiRQal gRYeUQPeQW WR Whe RSSRViWiRQ gURXSV. PUeVVXUe 
RU cReUciRQ iV QRW XQkQRZQ iQ VXch ciUcXPVWaQceV. CReUciRQ RU ´SRZeUµ 
PediaWiRQ iV a VWUaWeg\ WhaW iV WhRURXghl\ addUeVVed iQ PediaWiRQ 
liWeUaWXUe. The aVVRciaWed PediaWiRQ VW\le Rf ´PaQiSXlaWiRQµ iV VeeQ WR be 
SaUWicXlaUl\ effecWiYe ZheQ Whe aiP iV WR VecXUe fRUPal agUeePeQWV aQd 
RYeUall cUiViV abaWePeQW.22 IQ QegRWiaWiQg Whe R-ARCSS, ´PaQiSXlaWiYeµ 
PediaWiRQ ZaV XVed WRgeWheU ZiWh elePeQWV Rf ´faciliWaWiYeµ aQd 
´fRUPXlaWiYe PediaWiRQµ dXUiQg Whe SURceVV Whe WhUee \eaU lRQg SURceVV 
WhaW led WR Whe CRPSUeheQViYe Peace AgUeePeQW iQ 2005.23 WiWhRXW VRPe 

 
19  Id, p.374. 

20  Ibid. 

21  Id, p.378. 

22  Stamnes, E, and Coning, C., the Revitalized Agreement on the Resolution of  Conflict in the Republic of South Sudan, 

Oslo: Peace Research Institute, 2018, p. 7. 

23  Ibid. 
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degUee Rf SUeVVXUe, iW iV YeU\ XQlikel\ WhaW Whe SaUWieV ZRXld haYe eYeU 
cRPe WR Whe QegRWiaWiRQ Wable.24 The\ ZRXld RfWeQ dR ZheUe Whe\ aUe 
ceUWaiQ WhaW Whe cRPPiWPeQWV Whe\ RbWaiQed fURP Whe RWheU Vide aUe gRiQg 
WR be iPSlePeQWed.25 
 
2.3.4  IPSOHPHQWDWLRQ AJUHHPHQWV 
IPSlePeQWaWiRQ agUeePeQWV begiQ WR adYaQce aQd deYelRS aVSecWV Rf Whe 
fUaPeZRUk, flaVhiQg RXW WheiU deWail.26 B\ WheiU QaWXUe, iPSlePeQWaWiRQ 
agUeePeQWV iQYRlYe QeZ QegRWiaWiRQV aQd iQ SUacWice RfWeQ XQdeUgR a 
PeaVXUe Rf UeQegRWiaWiRQV aV SaUWieV WeVW ZheWheU Whe\ caQ claZ back 
cRQceVViRQV Pade aW aQ eaUlieU VWage. IPSlePeQWaWiRQ agUeePeQWV 
W\Sicall\ iQclXde all Whe SaUWieV WR Whe fUaPeZRUk agUeePeQW. 
 
AW Whe dRPeVWic leYel, Seace agUeePeQWV aUe RfWeQ WakeQ fRUZaUd iQ Whe 
fRUP Rf cRQVWiWXWiRQ PakiQg RU legiVlaWiRQ, a VWeS UePRYed fURP Whe PaiQ 
Seace agUeePeQW.27 IPSlePeQWaWiRQ Pa\ be XQeYeQ RU QRQ-e[iVWeQW. IQ  
VXch caVeV, iPSlePeQWaWiRQ agUeePeQWV Pa\ iQYRlYe UeQegRWiaWiRQ aQd 
QeZ agUeePeQWV ZhRVe UelaWiRQVhiS WR Whe fRUPeU Seace agUeePeQW iV 
RfWeQ XQcleaU.28 The beVW e[aPSle iV Whe AgUeePeQW RQ Whe ReVRlXWiRQ Rf 
CRQflicW iQ Whe ReSXblic Rf SRXWh SXdaQ (ARCSS) WhaW ZaV VigQed iQ 2015 
beWZeeQ Whe GRYeUQPeQW Rf Whe ReSXblic Rf SRXWh SXdaQ led b\ 
PUeVideQW SalYa KiiU aQd Whe AUPed RSSRViWiRQ gURXS, Whe SXdaQ 
PeRSle·V LibeUaWiRQ MRYePeQW/AUP\-iQ OSSRViWiRQ headed b\ DU Riek 
MachaU Whe fRUPeU Vice PUeVideQW WR PUeVideQW SalYa KiiU befRUe hiV 
UePRYal iQ 2013. WheQ WhiV agUeePeQW failed WR PaWeUiali]e, cRQflicW 
eUXSWed RQce agaiQ iQ SRXWh SXdaQ iQ 2016 aQd Whe SaUWieV had WR 
UeQegRWiaWe Whe agUeePeQW Zhich UeVXlWed iQWR Whe ReYiWali]ed AgUeePeQW 

 
24  AllaUd, D., ´The UVe Rf SPaUW PUeVVXUe WR ReVRlYe CiYil WaUµ, 6(8) PRlic\ PeUVSecWiYeV, 2018, SS. 1-4. 

25  Bell, ´Peace AgUeePeQWV: TheiU NaWXUe aQd Legal SWaWXVµ, 2006, S. 378 

26  Ibid. 

27  Id, p. 379. 

28  Ibid. 
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RQ Whe ReVRlXWiRQ RQ Whe CRQflicW iQ SRXWh SXdaQ (R-ARCSS) VigQed iQ 
2018 aW AdiV Ababa. The R-ARCSS 2018 diffeUed fURP Whe ARCSS 2015 
ViQce iW cUeaWed fiYe Vice SUeVideQWV cRPSaUed WR WZR Vice PUeVideQWV aV 
had beeQ agUeed iQ Whe ARCSS Rf 2015. 
 
2.4. CDSDFLW\ WR MDNH AJUHHPHQWV 

NRW eYeU\bRd\ iQYRlYed iQ cRQflicW iV cRPSeWeQW WR Pake a biQdiQg Seace 
agUeePeQW. IQ PRVW caVeV, iW iV gRYeUQPeQW aQd aUPed RSSRViWiRQ 
gURXS/QRQ VWaWe acWRU. IW caQ be beWZeeQ RQe RU PRUe VWaWeV aQd QRQ-
VWaWe acWRUV aQd Pa\ alVR iQYRlYe WhiUd SaUW\ RUgaQi]aWiRQV. 
 
2.4.1 PRZHU RI TUDQVLWLRQDO RU CDUHWDNHU GRYHUQPHQWV WR QHJRWLDWH PHDFH 
AJUHHPHQWV. 
CRQVWiWXWiRQal WUaQViWiRQ SeUiRdV SUeVeQW a WZilighW WiPe beWZeeQ WZR 
e[ecXWiYeV. AW VXch WiPeV, Whe RXWgRiQg e[ecXWiYe·V aXWhRUiW\ iV 
TXeVWiRQable becaXVe Rf Whe dePRcUaWic difficXlWieV aQd ageQc\ cRQceUQV 
WhaW aUiVe aW Whe eQd Rf e[ecXWiYe WeUP. ThXV, SaUliaPeQWaU\ V\VWePV 
deYelRSed cRQVWiWXWiRQal cRQYeQWiRQV WhaW UeVWUicW caUeWakeU gRYeUQPeQWV 
acWiRQ.29 
 
IQ :HLVV Y. PULPH MLQLVWHU RI IVUDHO, a SeWiWiRQ ZaV filed WR Whe High CRXUW Rf 
JXVWice b\ SURfeVVRU Hillel WeiVV WhaW iW ZaV XQUeaVRQable fRU a 
gRYeUQPeQW WR cRQdXcW VXch faWefXl QegRWiaWiRQV iQYRlYiQg SaiQfXl 
WeUUiWRUial cRQceVViRQV VR clRVe WR Whe elecWiRQV ZiWhRXW VXSSRUW Rf Whe 
KQeVVeW (IVUael PaUliaPeQW) 30 AQ RUdeU fRU Whe gRYeUQPeQW WR VWRS Whe 
QegRWiaWiRQV XQWil a QeZ gRYeUQPeQW fRUPed fRllRZiQg Whe elecWiRQV ZaV 
VRXghW. IQ a jXdgPeQW deliYeUed b\ SUeVideQW AhaURQ BaUak, Whe high 
cRXUW Rf jXVWice diVPiVVed Whe SeWiWiRQ RQ Whe PeUiWV. IW ZaV XQaQiPRXVl\ 
UXled WhaW a caUeWakeU gRYeUQPeQW eQjR\V Whe VaPe SRZeUV aV a UegXlaU 

 
29  RiYka, W., ´JXdicial ReYieZ Rf CRQVWiWXWiRQal TUaQViWiRQV: WaU aQd Peace aQd OWheU SXQdU\ MaWWeUVµ, 45 VaQdeUbilW 

Journal of Transitional Law, 2012, p.1381. 

30  55(2) PDF 455 (2001) 
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gRYeUQPeQW. The cRXUW ePShaVi]ed WhaW a caUeWakeU gRYeUQPeQW PXVW 
acW ZiWh UeVWUaiQW, XQleVV WheUe iV a YiWal SXblic Qeed fRU acWiRQ, Whe 
caUeWakeU gRYeUQPeQW PXVW acW ZiWh SURSRUWiRQaliW\ iQ fXlfilliQg WhaW 
Qeed. The cRXUW fXUWheU ePShaVi]ed WhaW Whe WeVW iV QRW ZheWheU Whe 
ciUcXPVWaQceV UeTXiUed acWiRQ RU UeVWUaiQW. E[eUciViQg UeVWUaiQW iV Whe 
defaXlW SRViWiRQ, eVSeciall\ afWeU elecWiRQV ZheQ a QeZ gRYeUQPeQW iV 
beiQg fRUPed. 
 
GRYeUQPeQWV WhaW ZeUe elecWed dePRcUaWicall\ RU WhaW ZeUe legiWiPaWe 
bXW haUdl\ cRQWURl all Whe WeUUiWRUieV iQ WheiU cRXQWU\ caQ VWill Pake Yalid 
aQd biQdiQg Seace agUeePeQWV UegaUdleVV Rf Whe facW WhaW Uebel fRUceV 
cRQWURl a hXge VZa\ Rf Whe cRXQWU\·V WeUUiWRU\. IQ PURVHFXWRU Y. MRUULV KDOORQ 
DQG BULPD BX]]\ KDPDUD,31 Whe VSecial cRXUW diVPiVVed Whe aUgXPeQW WhaW 
Whe WUeaW\ Pade b\ Whe gRYeUQPeQW WR eVWabliVh Whe VSecial cRXUW ZaV 
defecWiYe becaXVe Whe WheQ gRYeUQPeQW cRQWURlled leVV WhaQ a WhiUd RU a 
TXaUWeU Rf Whe cRXQWU\ aQd PRUe WhaQ WZR WhiUdV ZeUe iQ Uebel haQdV. 
 
2.4.2  TUHDW\ MDNLQJ CDSDFLW\ RI AUPHG OSSRVLWLRQ GURXSV (AOGV) LQ 

IQWHUQDWLRQDO LDZ 
DXe WR Whe SUeVeQce Rf QRQ-VWaWe SaUWieV aQd WheiU diVSXWed WUeaW\ -
PakiQg caSaciW\ iQ iQWeUQaWiRQal laZ, Seace agUeePeQWV beWZeeQ 
gRYeUQPeQWV aQd AOGV aUe QRW accRUded UecRgQiWiRQ aV iQWeUQaWiRQal 
WUeaWieV XQdeU Whe VieQQa CRQYeQWiRQ RQ Whe LaZV Rf TUeaWieV.32 
 
IQ PURVHFXWRU Y. MRUULV KDOORQ DQG BULPD BX]]\ KDPDUD33, Whe ASSealV 
ChaPbeUV Rf Whe SSecial CRXUW fRU SieUUa LeRQe cRQVideUed Whe iVVXe 
ZheWheU Whe RUF had WUeaW\-PakiQg caSaciW\ XQdeU iQWeUQaWiRQal. The 
jXdgeV RSiQed WhaW Whe PeUe facW WhaW iQVXUgeQWV aUe VXbjecW WR 
iQWeUQaWiRQal hXPaQiWaUiaQ laZ Pa\ QRW lead WR Whe cRQclXViRQ WhaW Whe\ 

 
31  SCSL-2004³15-AR72 

32  Vienna Convention on the Laws of Treaties, 23 May 1969 1155 UNTS 331. 

33  SCSL-2004³15-AR72. 
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aUe SURYided ZiWh aQ iQWeUQaWiRQal SeUVRQaliW\ XQdeU iQWeUQaWiRQal laZ. 
The facW WhaW Whe SieUUa LeRQe gRYeUQPeQW UegaUded Whe RUF aV aQ eQWiW\ 
ZiWh Zhich iW cRXld eQWeU iQWR agUeePeQW cRXld QRW VXffice fRU cRQclXdiQg 
WhaW Whe RUF had iQWeUQaWiRQal WUeaW\-PakiQg caSaciW\, ViQce QR RWheU 
VWaWe gUaQWed WheP UecRgQiWiRQ aV aQ eQWiW\ XQdeU iQWeUQaWiRQal laZ.34 
 
2.4.3  PHDFH AJUHHPHQWV ZLWK D DRXEOH CKDUDFWHU-TKLUG SWDWHV DV VLJQDWRULHV 
SRPe iQWUaVWaWe aUPed cRQflicWV haYe beeQ bURXghW WR aQ eQd ZiWh Whe 
cRQclXViRQ Rf Seace agUeePeQWV WhaW haYe beeQ VigQed b\ PRUe WhaQ RQe 
VWaWe aQd RQe RU PRUe AOGV. A gRRd e[aPSle iV Whe GeQeUal FUaPeZRUk 
AgUeePeQW fRU Peace iQ BRVQia aQd HeU]egRYiQa Rf 1995 cRPPRQl\ 
UefeUUed WR aV Whe Da\WRQ Peace AgUeePeQW.35 The PaiQ agUeePeQW ZaV 
cRQclXded iQ Whe fRUP Rf aQ iQWeUQaWiRQal WUeaW\ VigQed b\ WhUee VWaWeV; 
Whe ReSXblic Rf BRVQia aQd HeU]egRYiQa, Whe ReSXblic Rf CURaWia aQd Whe 
FedeUal ReSXblic Rf YXgRVlaYia. HRZeYeU, Whe 12 aQQe[eV aWWached WR 
WhiV PaiQ agUeePeQW ZeUe VigQed b\ YaU\iQg cRPbiQaWiRQV Rf WheVe WhUee 
VWaWeV aQd WZR VXb-VWaWe eQWiWieV; Whe ReSXblika SSUVka aQd Whe FedeUaWiRQ 
Rf BRVQia aQd HeU]egRYiQa. SXch Seace agUeePeQWV Pa\ be cRQVideUed 
agUeePeQWV ZiWh a dRXble chaUacWeU; Whe\ Pa\ cRQVWiWXWe iQWeUQaWiRQal 
WUeaWieV beWZeeQ Whe SWaWeV SaUW\ aQd iQWUaVWaWe SRliWical agUeePeQWV 
beWZeeQ Whe VWaWe aQd QRQ-VWaWe SaUWieV (AOGV) WR Whe 
CRQflicW.36AlWhRXgh, Seace agUeePeQWV ZiWh a dRXble chaUacWeU caQ be 
VRXUceV Rf IQWeUQaWiRQal legal UighWV aQd RbligaWiRQV aV beWZeeQ WheiU VWaWe 
SaUWieV. The VaPe caQQRW be Vaid fRU Whe RbligaWiRQV aVVXPed b\ Whe VWaWe 
SaUW\ WRZaUdV Whe AOGV XQdeU VXch aQ agUeePeQW aQd Yice-YeUVa. The 

 
34  Id, paras 47-48 

35  See Letter Dated 29 November 1995 from the Permanent Representative of the United States of America to the United 

Nations Addressed to the Secretary-General, UN GAOR 50th Session Agenda item 28. 

36  O]celik, ´EQWUeQchiQg Peace AgUeePeQWV iQ LaZ: DR Peace AgUeePeQWV PRVVeVV IQWeUQaWiRQal Legal SWaWXV?µ, 2020, 

p.12. 
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legal VWaWXV Rf VXch RbligaWiRQV UePaiQV diVSXWed XQdeU iQWeUQaWiRQal laZ, 
aV iQ Whe caVe Rf Seace agUeePeQWV beWZeeQ RQl\ a VWaWe aQd aQ AOGV.37  
 
2.5. LHJDOL]DWLRQ RI PHDFH AJUHHPHQWV 

IW VhRXld be QRWed WhaW iQ PRVW caVeV, VWaWe aQd QRQ-VWaWe SaUWieV WR a 
Seace agUeePeQW haYe gUeaW iQWeUeVW iQ giYiQg iW a legal VWaWXV, RQl\ 
agUeePeQWV beWZeeQ VWaWeV aUe gUaQWed WUeaW\ VWaWXV XQdeU iQWeUQaWiRQal 
laZ.38 DRPeVWic laZ, WheUefRUe, caQ be (aQd haV beeQ) RQe Za\ WR legali]e 
Whe eQWiUeW\ Rf WheiU agUeePeQWV. B\ WXUQiQg WR dRPeVWic laZ, SaUWieV WhiQk 
caUefXll\ abRXW hRZ beVW WR bUiQg WheiU VWaWe·V legal RUdeU iQ liQe ZiWh Whe 
WeUPV Rf Whe Seace agUeePeQW, PaQ\ Rf Zhich Pa\ UeRUgaQi]e Whe QaWXUe 
Rf Whe VWaWe iWVelf.39 
 
The deVigQ Rf Whe legali]aWiRQ SURceVV caQ haYe eQRUPRXV iPSlicaWiRQV 
fRU Whe VXcceVV Rf Whe SRVW-cRQflicW iPSlePeQWaWiRQ SeUiRd. IW iV belieYed 
WhaW, SRRU deVigQ caQ RSeQ Whe dRRU WR VXcceVVfXl challeQge b\ VSRileUV, 
WR Whe fUXVWUaWiRQ Rf iPSlePeQWaWiRQ effRUWV, aQd eYeQ, iQ SaUW, WR 
UeVXPSWiRQ Rf Whe cRQflicW. ThXV, iW iV SaUaPRXQW WhaW SaUWieV aQd 
SUacWiWiRQeUV e[aPiQe aQd XQdeUVWaQd Whe RSWiRQV RQ Whe Wable aQd Whe 
aVVRciaWed UiVkV. 
 
2.6. LHJDOL]LQJ PHDFH AJUHHPHQWV 

IW iV QRZ Zell-eVWabliVhed WhaW WheUe cXUUeQWl\ e[iVWV QR URXWe fRU a VWaWe 
aQd QRQ-VWaWe acWRU WR diUecWl\ cRQclXde aQ iQWUaVWaWe Seace agUeePeQW 
WhaW iV biQdiQg XQdeU iQWeUQaWiRQal laZ aV a WUeaW\.40 
 

 
37  Id, p. 13. 

38  Davies, B., Implementing Peace Agreements through Domestic Laws,  

  Edinburgh: PSRP, 2021, p.1. 

39  Ibid. 

40  Bell, C., On the Law of Peace, Oxford: Oxford University Press,2008, p. 310. 
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Legali]aWiRQ PaWWeUV gUeaWl\ WR SaUWieV fRU WZR PaiQ UeaVRQV; FiUVW, 
legali]aWiRQ helSV WR PiWigaWe cRPPiWPeQW SURblePV, becaXVe iW legall\ 
biQdV SaUWieV aW Whe iQWeUQaWiRQal leYel aQd heQce becRPe cRVWl\ WR bUeach 
RU UefXVe WR cRPSl\.41 SecRQdl\, legali]aWiRQ eVWabliVheV e[acWl\ hRZ Whe 
dRPeVWic legal RUdeU ZRXld be ZheQ bURXghW iQ liQe ZiWh Whe Seace 
agUeePeQW·V WeUPV. AV VXch, iW·V aQ iPSRUWaQW SaUW Rf Whe iPSlePeQWaWiRQ 
SURceVV. 
 

2.7. DRPHVWLF MHFKDQLVP 

IQWUaVWaWe legali]aWiRQ SURceVV, b\ cRQWUaVW, face dilePPaV RQ WZR fURQWV, 
PRVW cRQVWiWXWiRQV haYe QR geQeUal legali]aWiRQ SURcedXUe fRU Seace 
agUeePeQWV ZiWh QRQ-VWaWe acWRUV, aQd SaUWieV PXVW iQYeQW WheP RQ aQ ad 
hRc baViV.42 MRUeRYeU, iQWUaVWaWe Seace agUeePeQWV cRPPRQl\ UeRUgaQi]e 
Whe YeU\ QaWXUe Rf Whe VWaWe. The\ cUeaWe QeZ gRYeUQaQce SURYiViRQV WhaW 
Pa\ be iQcRPSaWible ZiWh e[iVWiQg laZ. CRQVeTeQWl\, CRQVeTXeQWl\, 
SaUWieV ZRXld PRVW likel\ QRW VigQ VXch a Seace agUeePeQW iQWR laZ aV a 
legiVlaWXUe PighW UaWif\ a WUeaW\. TR gUaQW Seace agUeePeQW legal VWaWXV 
WhURXgh dRPeVWic laZ, SaUWieV PXVW Pake WZR VeWV Rf chRiceV. 
 
FiUVW, Whe\ PXVW decide ZheWheU WR giYe dRPeVWic legal VWaWXV WR WheiU 
agUeePeQW WhURXgh (1) legiVlaWiRQ RU e[ecXWiYe decUee; (2) cRQVWiWXWiRQal 
aPeQdPeQW; aQd /RU (3) cRQVWiWXWiRQal UeSlacePeQW. 
 
SecRQdl\, Whe\ PXVW decide ZheWheU WR SaVV WhiV legiVlaWiRQ/decUee, 
aPeQdPeQW, UeSlacePeQW iQ liQe ZiWh SURcedXUeV SUeVcUibed b\ Whe 
cRQVWiWXWiRQ (Whe legal cRQWiQXiW\) RU WhURXgh SURcedXUeV WhaW bUeak iQ 
ZhRle RU iQ SaUW ZiWh Whe CRQVWiWXWiRQ (Legal UXSWXUe).43 
 

 
41  Id, p. 2. 

42  Davies, B., Implementing Peace Agreements Through Domestic Laws,  

  2021, p. 13. 

43  Bell, On the Law of Peace,2008, p. 310. 
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SRPe SURYiViRQV Pa\ be e[SUeVVl\ WUaQViWiRQal Zhile RWheUV Veek WR 
eVWabliVh Whe SeUPaQeQW laZ Rf Whe laQd. SRXWh AfUica·V iQWeUiP 
CRQVWiWXWiRQ ZaV deVigQed WR e[SiUe RQce Whe SaUWieV dUafWed a SeUPaQeQW 
dRcXPeQW.44 The IQWeUiP CRQVWiWXWiRQ RU WUaQViWiRQal cRQVWiWXWiRQ ZaV 
PaiQl\ iQWeQded WR SURYide aQ ´hiVWRUic bUidgeµ beWZeeQ Whe SaVW aQd Whe 
fXWXUe aQd faciliWaWe Whe cRQWiQXed gRYeUQaQce Rf SRXWh AfUica, Zhile aQ 
elecWed CRQVWiWXWiRQal AVVePbl\ dUeZ Whe fiQal CRQVWiWXWiRQ. The iQWeUiP 
CRQVWiWXWiRQ UeSUeVeQWed Whe cRPSURPiVe beWZeeQ Whe NaWiRQal PaUW\ 
Zhich UXled SRXWh AfUica ViQce 1948 WR 1989 aQd AfUicaQ NaWiRQal 
CRQgUeVV (ANC) Zhich ZaV baQQed fURP 1960 WR 1990. 
 
2.7.1  8VH RI LHJLVODWLRQ/E[HFXWLYH DHFUHH  
LegiVlaWiYe/decUee SURYiViRQV caQ be XVed WR cRQVWiWXWiRQali]e Whe 
agUeePeQW RU PeUel\ giYe legal VWaWXV WR diVcUeWe WaVkV WhaW PXVW be 
iPSlePeQWed iQ Whe cRXUVe Rf Whe WUaQViWiRQal ShaVe, like Whe 
dePRbili]aWiRQ Rf aUPV RU deSlR\PeQW Rf Whe SRlice fRUce. The Seace 
SURceVV SURYiViRQV Pa\ cUeaWe aQ ad hRc cabiQeW WR SaVV legiVlaWiRQ WhaW 
Whe SeUPaQeQW legiVlaWXUe PXVW acWXall\ aSSURYe; Whe\ Pa\ giYe a 
diUecWiRQ fRU Whe legiVlaWXUe WR SaVV a laZ, RU Whe head Rf VWaWe WR VigQ a 
decUee, WhaW VhRXld haYe beeQ SaVVed WhURXgh cRQVWiWXWiRQal aPeQdPeQW 
iQVWead; RU Whe\ Pa\ dePaQd WhaW Whe SaUWieV dR QRWhiQg WR challeQge aQ 
acWiRQ RU aUUaQgePeQW WhaW ZRXld haYe RWheUZiVe beeQ illegal.45 
 
2.7.2  8VH RI CRQVWLWXWLRQDO APHQGPHQW 
CRQVWiWXWiRQal aPeQdPeQW SURYiViRQV aUe cRPPRQl\ XVed, aQd RfWeQ iQ 
WaQdeP ZiWh legiVlaWiYe/decUee SURYiViRQV. SieUUa LeRQe·V LRPp 
AgUeePeQW e[SUeVVed WhiV gRal RXWUighW ZheQ iWV legali]aWiRQ SURYiViRQ 
VWaWed WhaW ´QR cRQVWiWXWiRQal RU aQ\ RWheU legal SURYiViRQ SUeYeQWV Whe 
iPSlePeQWaWiRQ Rf Whe SUeVeQW AgUeePeQW.µ IW WheQ eVWabliVhed a 
cRQVWiWXWiRQal ReYieZ CRPPiWWee WR SURSRVe aPeQdPeQWV WR Pake Whe 

 
44  The Interim South African Constitution 1993. 

45  Ibid. 
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CRQVWiWXWiRQ cRPSl\ ZiWh Whe agUeePeQW·V WeUPV.46 PaUWieV XViQg aQ 
aPeQdPeQW SURYiViRQ RfWeQ ZiVh WR UeYiVe SaUWV Rf Whe cRQVWiWXWiRQ WhaW 
aUe QeceVVaU\ WR iPSlePeQW Whe Seace agUeePeQW ZiWhRXW RYeUhaXliQg Whe 
eQWiUe RUdeU, alWhRXgh WheVe aPeQdPeQWV caQ be VR cRPSUeheQViYe aV WR 
cRPSUiVe a de facWR UeSlacePeQW.47 APeQdPeQW SURYiViRQV WhaW UXSWXUe 
Whe cRQVWiWXWiRQal RUdeU Pa\ SUeVcUibe Whe aPeQdPeQW·V SaVVage WhURXgh 
SURcedXUeV WhaW diffeU fURP Whe SURcedXUeV iQ Whe CRQVWiWXWiRQ; abURgaWe 
VSecific aUWicleV iQ Whe cRQVWiWXWiRQ ZiWhRXW fXUWheU cRPPeQW; RU cUeaWe a 
QeZ cabiQeW RU cRXQcil WR SaVV aQ aPeQdPeQW WhaW Whe SeUPaQeQW 
legiVlaWXUe Pa\ haYe SaVVed iQVWead. 
 
2.7.3  8VH RI CRQVWLWXWLRQDO RHSODFHPHQW 
CRQVWiWXWiRQal UeSlacePeQW SURYiViRQV QeceVVaUil\ VWaQd aV a VXbVWaQWiYe 
bUeak ZiWh Whe Rld RUdeU. MRVW cRQVWiWXWiRQal UeSlacePeQW SURYiViRQV 
UXSWXUe ZiWh Whe Rld cRQVWiWXWiRQ, bRWh iQ VXbVWaQce aQd SURcedXUe. IQ 
SXdaQ, Whe 2005 IQWeUiP NaWiRQal CRQVWiWXWiRQ ZaV cUeaWed WR 
cRQVWiWXWiRQaliVe RU legali]e Whe CRPSUeheQViYe Peace AgUeePeQW 
(CPA).48 The CPA ZaV Whe UeVXlW Rf \eaUV Rf QegRWiaWiRQV VWaUWiQg aV eaUl\ 
aV 2002, Zhich ZaV fiQall\ cRPSleWed aQd VigQed RQ Whe 9Wh JaQXaU\ 2005. 
The UeSlacePeQW Rf Whe cRQVWiWXWiRQ caQ be dRQe iQ a YaUieW\ Rf Za\V; 
iQclXdiQg, UeSlaciQg Whe Rld cRQVWiWXWiRQ ZiWh a QeZ cRQVWiWXWiRQ iQclXded 
iQ Whe Seace agUeePeQW iWVelf; b\ SlaciQg Whe agUeePeQW aV higheU laZ 
abRYe Whe cRQVWiWXWiRQ ZiWhRXW aQ\ RWheU legali]aWiRQ SURcedXUe WR gUaQW 
iW VXch a VWaWXV; RU b\ UeSlaciQg Whe cRQVWiWXWiRQ WhURXgh a cRQVWiWXeQW 
aVVePbl\ WhaW dReV QRW haYe Whe SRZeU WR dR iQ Whe Rld cRQVWiWXWiRQ. The 
1998 CRQVWiWXWiRQ Rf Whe SXdaQ ZaV UeSlaced ZiWh Whe 2005 IQWeUiP 
NaWiRQal CRQVWiWXWiRQ Rf Whe SXdaQ Zhich ZaV bUaQded RQ Whe ZRUdiQg 

 
46  See Peace Agreement between the Government of Sierra Leone and the RUF, July 7, 1999. Available at 

<https://www.peaceagreements.org/viewmasterdocument/478>  (Acessed on 13 May 2023). 

47  Bell, On the Law of Peace,2008, p. 310. 

48  KUiVWiQe, M., ´CRQWeVWed CRQVWiWXWiRQV: CRQVWiWXWiRQal DeYelRSPeQW iQ SXdaQ 1953-2005µ, MaVWeU·V TheViV, UQiYeUViW\ 

of Bergen, 2014, p. 54  

https://www.peaceagreements.org/viewmasterdocument/478


EALR Vol.50 No. 1 June 2023 66 

 

aQd SURYiViRQV Rf Whe CPA. NRW RQl\ ZaV a QeZ QaWiRQal cRQVWiWXWiRQ 
eQacWed bXW alVR aQ IQWeUiP CRQVWiWXWiRQ fRU SRXWheUQ SXdaQ aV aQ 
aXWRQRPRXV UegiRQ aQd VWaWe cRQVWiWXWiRQV fRU all Whe VWaWeV iQ Whe SXdaQ. 
 
2.7.4  IQWHUQDWLRQDOLVHG PHDFH AJUHHPHQW/MHFKDQLVP 
The 1994 LXVaka SURWRcRl beWZeeQ Whe AQgRlaQ gRYeUQPeQW aQd Whe 
NaWiRQal UQiRQ fRU Whe TRWal IQdeSeQdeQce Rf AQgRla (UNITA), cR-
VigQed b\ VecUeWaU\-GeQeUal iQ AQgRla iQ Whe SUeVeQce Rf Whe 
UeSUeVeQWaWiYeV Rf Whe UQiWed SWaWeV, PRUWXgal aQd RXVVia, iV RQe Rf Whe 
PaQ\ e[aPSleV Rf ´IQWeUQaWiRQaliVed Seace agUeePeQWVµ.49  
 
The caVe Rf PURYLQFH RI NRUWK CRWREDWR Y. PKLOLSSLQHV PHDFH PDQHO RQ AQFHVWUDO 
DRPDLQ50, cRQceUQed cRQVWiWXWiRQaliW\ Rf Whe 2008 PePRUaQdXP Rf 
agUeePeQW RQ Whe AQceVWUal DRPaiQ AVSecW Rf Whe GRP-MILF TUiSRli 
AgUeePeQW Rf 2001 (MOA-AD) beWZeeQ Whe gRYeUQPeQW aQd Whe MRUR 
IVlaPic LibeUaWiRQ FURQW (MLF). The cRXUW UejecWed Whe aUgXPeQW, 
RSiQiQg WhaW Whe URleV aVVXPed b\ iQWeUQaWiRQal acWRUV iQ Peace 
agUeePeQWV did QRW iQ aQd Rf WhePVelYeV Pake WheVe acWRUV SaUWieV WR Whe 
Vaid agUeePeQWV. The VXSUePe cRXUW Rf Whe PhiliSSiQeV fXUWheU 
ePShaVi]ed WhaW Whe RbligaWiRQV aVVXPed b\ Whe PhiliSSiQeV iQ Whe MOA-
AD ZeUe addUeVVed QRW WR WhiUd VWaWeV RU iQWeUQaWiRQal RUgaQi]aWiRQV bXW 
RQl\ WR Whe MILF.51 The cRXUW held WhaW ´Whe PeUe facW WhaW iQ addiWiRQ 
WR Whe SaUWieV WR Whe cRXUW, Whe Seace VeWWlePeQW iV VigQed b\ 
UeSUeVeQWaWiYeV Rf VWaWeV aQd IQWeUQaWiRQal OUgaQi]aWiRQV dReV QRW PeaQ 
WhaW Whe agUeePeQW iV IQWeUQaWiRQaliVed VR aV WR cUeaWe RbligaWiRQV iQ 
iQWeUQaWiRQal laZ.52 
 

 
49  See Letter dated 9 Dec 1994 from the Permanent Representative of Angola to the United Nations Addressed to the 

President of the Security Council, UNSCOR, UN DOC S/1994/1441 (22 December 1994) annex (Lusaka Protocol) 

50  (2008) 589 Philippine Reports 387. 

51  Id, n. 31. 

52  Ibid. 
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3.0. O9ER9IE: OF PEACE AGREEMENTS SIGNED IN 

THE REP8BLIC OF SO8TH S8DAN SINCE 2011 

 
The SaWh WhaW led WR Whe ePeUgeQce Rf SRXWh SXdaQ aV Whe ZRUld·V QeZeVW 
QaWiRQ UeVXlWed fURP a Seace agUeePeQW53 VigQed beWZeeQ Whe 
GRYeUQPeQW Rf Whe ReSXblic Rf SXdaQ aQd SXdaQ PeRSle·V LibeUaWiRQ 
MRYePeQW/ AUP\ (SPLM/A) iQ 2015 aW NaiYaVha, KeQ\a. 
 
AfWeU iQdeSeQdeQce iQ 2011, SRXWh SXdaQ haV deVceQded iQWR VeYeUal 
cRQflicWV, ZaU beWZeeQ gRYeUQPeQW fRUceV aQd aUPed RSSRViWiRQ gURXSV 
eUXSWed iQ 2013, aQd 2016 Zhich cXlPiQaWed iQWR WZR Seace agUeePeQWV 
QaPe Whe AgUeePeQW RQ Whe ReVRlXWiRQ Rf CRQflicW iQ Whe ReSXblic Rf 
SRXWh SXdaQ VigQed RQ Whe 17Wh AXgXVW 2015 iQ AddiV Ababa aQd Whe 
ReYiWali]ed AgUeePeQW RQ Whe ReVRlXWiRQ Rf CRQflicW iQ Whe ReSXblic Rf 
SRXWh SXdaQ (R-ARCSS) VigQed iQ 2018 
 
3.1. AJUHHPHQW RQ WKH RHVROXWLRQ RI CRQIOLFW LQ WKH RHSXEOLF RI 

SRXWK SXGDQ 2015 (ARCSS) 
The AgUeePeQW RQ Whe ReVRlXWiRQ Rf CRQflicW iQ Whe ReSXblic Rf SRXWh 
SXdaQ ZaV VigQed iQ AddiV Ababa RQ Whe 17Wh AXgXVW 2015. The 
agUeePeQW VRXghW WR bUiQg WR aQ eQd Whe WUagic cRQflicW RQ-gRiQg iQ Whe 
ReSXblic Rf SRXWh SXdaQ ViQce Whe 15Wh DecePbeU 2013. ThiV cRQflicW 
had diVaVWURXV ecRQRPic, SRliWical aQd VRcial cRQVeTXeQceV fRU Whe 
SeRSle Rf SRXWh SXdaQ.54 
 
The ARCSS eVWabliVhed a TUaQViWiRQal GRYeUQPeQW Rf NaWiRQal UQiW\ 
(TGRNU) eQWUXVWed ZiWh Whe TaVk Rf iPSlePeQWiQg Whe agUeePeQW ZiWh 
iWV VeaW aW JXba. The SaUWieV agUeed WR VhaUe SRZeU iQ Whe E[ecXWiYe Rf 
TGRNU aV fRllRZV; GRYeUQPeQW Rf Whe ReSXblic Rf SRXWh SXdaQ fifW\-
WhUee SeUceQW; Whe SRXWh SXdaQ AUPed RSSRViWiRQ, WhiUW\ WhUee SeUceQW; 

 
53  Comprehensive Peace Agreement 2005 (CPA) signed at Naivasha, Kenya. 

54  Preamble to the Agreement for the Resolution of the Conflict in the  Republic of South Sudan, 2015, p. 3. 



EALR Vol.50 No. 1 June 2023 68 

 

fRUPeU DeWaiQeeV, VeYeQ SeUceQW; aQd RWheU SRliWical SaUWieV, VeYeQ 
SeUceQW. 
 
The mandate of the TGoNU was set in Article 2.1 of the ARCSS among 
others to include; the need to restore peace, security and stability in the 
country; oversee and ensure the permanent constitution-making process 
is successfully carried out; establish a competent and impartial National 
Elections Commission (NEC) to conduct free and fair elections before 
the end of the Transitional period and to ensure that the outcome is 
broadly reflective of the will of the electorates; and devolve more powers 
and resources to states and county levels. 
 
WiWh UegaUdV WR eVWabliVhPeQW Rf Whe RUgaQV Rf VWaWe, The ARCSS 
eVWabliVhed Whe E[ecXWiYe,55 JXdiciaU\,56 LegiVlaWXUe,57 aQd Whe 
IQdeSeQdeQW CRPPiVViRQV. HRZeYeU, WheVe RUgaQV did adheUe WR Whe 
dRcWUiQe Rf VeSaUaWiRQ Rf SRZeUV. The PUeVideQW aV Whe head Rf Whe 
E[ecXWiYe OUgaQV ZaV gUaQWed SRZeUV WR UePRYe elecWed gRYeUQRUV aQd 
cRQVWiWXWiRQal SRVW-hRldeUV aQd QR PechaQiVPV ZeUe VeW, WR check aQd 
balaQce Whe e[eUciVe Rf WhiV SRZeU b\ Whe ARCSS. ThiV VWaWe Rf affaiUV leW 
WR XQdeUPiQiQg RQe Rf Whe cRUe SillaUV Rf cRQVWiWXWiRQal laZ,  Whe dRcWUiQe 
Rf VeSaUaWiRQ Rf SRZeUV aQd Whe V\VWeP Rf checkV aQd balaQce. 
 
Chapter five of the ARCSS focused on Transitional Justice, 
Accountability, Reconciliation and Healing. It laid a foundation for the 
future establishment of three more independent institutions. The ARCSS 
required the TGoNU to initiate legislation for the establishment of the 
Commission for Truth, Reconciliation and Healing (CTRH) and 
independent hybrid judicial body to be known as the Hybrid Court for 

 
55  Article 4 of the Agreement on the Resolution of Conflict in the Republic of  South Sudan 2015. 

56  Id, Article 12. 

57  Id, Article 11(1). 
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South Sudan (HCSS); and Compensation and Reparation Authority 
(CRA). 
 
Article 3.1 of the ARCSS establishes an independent hybrid judicial 
court. It requires the court to be established by the African Union 
Commission to investigate and prosecute individuals bearing the 
responsibility for violations of international law and or applicable South 
Sudanese law, committed from the 15th December 2013 through the end 
of the transitional period.  
 
The ARCSS failed to address the root causes of instability in South Sudan 
and also failed to properly balance the powers of the Executive which 
had become excessive. The reforms envisaged for the Judiciary were 
never implemented. The judiciary remained a rubber stamp for President 
Salva Kiir and the access to the Constitutional Court was impossible. The 
Judiciary was unable to check and balance the Executive. 
 
The ARCSS was not properly respected and implemented and on the 8th 
July, 2016, fresh fighting erupted once again in the South Sudanese 
Capital juba between the forces allied to President Salva Kiir and the 
forces allied to his first Vice President Dr Riek Machar which started 
inside the Presidential Palace and later spread to the whole country. 
 
3.2. RHYLWDOL]HG AJUHHPHQW RQ WKH RHVROXWLRQ RI CRQIOLFW LQ WKH 

RHSXEOLF RI SRXWK SXGDQ 2018 (R-ARCSS) 
The Revitalized Agreement on the Resolution of Conflict in the Republic 
of South Sudan (R-ARCSS) signed in 2018 was an attempt to start from 
where the ARCSS 2015 had failed. The preamble of the Revitalized Peace 
Agreement on the Resolution of the conflict in South Sudan 2018 states 
that the parties to the agreement were determined to compensate the 
people of South Sudan by recommitting themselves to peace and 
Constitutionalism and not to repeat mistakes of the past. 
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The R-ARCSS is a set of agreements that seeks, as the title suggests, to 
revitalize the ARCSS. Its provisions are very similar to those of its 
predecessor: a permanent ceasefire; a power-sharing transitional 
government; followed by elections after three years. However, compared 
to the ARCSS, it has more ambitious timeline for establishing a unified 
aUP\, aQd iW iQclXdeV SURYiViRQV WR deWeUPiQe Whe cRXQWU\·V iQWeUQal 
borders, which were the subject of considerable gerrymandering during 
the war.58 
 
The Revitalized Peace Agreement has reduced large-scale political 
violence between main parties, but vital parts of the implementation are 
incomplete, particularly those concerning political commitments and the 
unification of military forces.59 The delay in implementation has caused 
frustration and an increase in sub-national and intercommunal violence.60 
In April 2021, the UN Panel of experts on South Sudan warned of a 
potential return to large scale conflict and stressed that urgent 
engagement was needed to avert this scenario.61 
 
On 8th May 2021, President Salva Kiir dissolved parliament, paving the 
Za\ fRU Whe aSSRiQWPeQW Rf MPV fURP Whe RSSRViQg VideV iQ Whe cRXQWU\·V 
five- year civil war. The majority of the 550 legislators were to be drawn 
from the governing SPLM Party.62 On 10 May 2021, President Kiir 
through a Presidential decree read on the State Television, SSBC 

 
58  JMEC, A summary of the Revitalized Agreement on the Resolution of the Conflict in the Republic of South Sudan (R-

ARCSS), Juba: Joint Monitoring and Evaluation Commission, 2018, p. 1. 

59  BeUdal M, aQd SheaUeU, D., ´HaUd LeVVRQV fURP SRXWh SXdaQµ 63(5) SXUYiYal, Global Politics and Strategy, 2021, pp. 

69-96. 

60  Ibid. 

61  UNSC, Letter dated 14th April 2021 from the Panel of Experts on SouthSudan addressed to the President of the 

Security Council, New York: UNSecurity Council, 2021, pp. 7-31. 

62  BBC NeZV, ´SRXWh SXdaQ·V PUeVideQW SalYa KiiU DiVVRlYeV PaUliaPeQWµ 9Wh Ma\ 2021, JXba. AYailable aW <https:// 

www.bbc.com/news/world-africa-57046645.amp> (Accessed on 17th September 2022). 
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appointed all the 550 law makers from all parties who signed the 
revitalized Peace Agreement.63 
 
3.3. Khartoum Peace Agreement 

The Khartoum Peace Agreement refers to a peace deal that was signed 
beWZeeQ Whe SXdaQ PeRSle·V LibeUaWiRQ MRYePeQW/AUP\ (GRYeUQPeQW 
Rf SRXWh SXdaQ) aQd Uebel fRUceV WhaW had VSliW fURP Whe SXdaQ PeRSle·V 
Liberation Movement/Army-in Opposition (SPLM/A-IO) by then, the 
main armed opposition group. The group had allied itself with another 
militia group (Agwelek) commanded by Gen. Johnson Olony who at one 
time was an ally of Dr. Rieck Machar, the first Vice President and 
commander-in-chief of the SPLM/A-IO. Serious fighting took place 
between these forces and the main string SPLM/A-IO leading to the 
death of thousands of civilians in the Upper Nile region, one of the oils 
producing regions in the country. 
 
3.3.1  AJUHHPHQW EHWZHHQ WKH SXGDQ PHRSOH·V LLEHUDWLRQ MRYHPHQW LQ GRYHUQPHQW 

(SPLM-IG) DQG WKH SXGDQ PHRSOH·V LLEHUDWLRQ MRYHPHQW /AUP\-in 
Opposition (SPLM/A-IO) Kit-Gwang 

On 16th January 2022, the South Sudan Government in an attempt to 
stop fighting and massive destruction taking place in the Upper Nile 
VigQed a Seace deal ZiWh a bUeakaZa\ facWiRQ Rf Whe SXdaQ PeRSle·V 
Liberation Army-in Opposition (SPLM-IO) commonly known as the kit-
Gwang faction. 
 
The parties agreed that the period for implementation of the agreement 
shall be determined by the respective joint security committee which 
would be formed immediately after signing the agreement and would not 

 
63  The EaVW AfUicaQ, ´SRXWh SXdaQ·V PUeVideQW SalYa KiiU AQQRXQceV NeZ PaUliaPeQWµ 11Wh Ma\, 2021, NaiURbi. AYailable 

at  

 <https://www.theeastafrican.co.ke/tea/news/east-africa/south-sudan-new-parliament-3396518? view=htmlamp> 

(Accessed on 17th September 2022). 

https://www.theeastafrican.co.ke/tea/news/east-africa/south-sudan-new-parliament-3396518?%20view=htmlamp
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exceed a period of three months.64 This agreement was signed 
simultaneously with the Agwelek forces. 
 
3.3.2  AJUHHPHQW EHWZHHQ WKH SXGDQ PHRSOH·V LLEHUDWLRQ MRYHPHQW LQ GRYHUQPHQW 

(SPLM-IG) and Agwelek Forces 
The Khartoum Peace Agreement between South Sudan government 
(SPLM-IG) AND Agwelek forces came into effect on January 16, 2022. 
The two parties, as part of the peace deal, agreed on political 
representation of the Agwelek forces both in the state and national 
levels.65 The two parties also agreed that amnesty will be granted to the 
leadership and Agwelek forces within a period of one week of the force 
disengagement as outlined in the agreement between the SPLM-IG and 
the SPLM/ -IO Kit-Gwang faction.66 
 

4.0. O9ER9IE: OF CONSTIT8TIONALISM  
 
CRQVWiWXWiRQaliVP iV a SRliWical WheRU\ aQd SUacWice WhaW SRViWV WhaW Whe 
SRZeUV Rf gRYeUQPeQW PXVW be VWUXcWXUed aQd liPiWed b\ a biQdiQg 
CRQVWiWXWiRQ iQcRUSRUaWiQg ceUWaiQ baVic SUiQciSleV if Whe SURWecWiRQ Rf 
YalXeV like hXPaQ libeUW\ aQd digQiW\ aUe WR be aVVXUed.67 
 
4.1. IPSRUWDQFH RI CRQVWLWXWLRQDOLVP 

The R-ARCSS directs that the permanent constitution making process 
must result into a federal and democratic government that takes into 
consideration among others, the principles guaranteeing good 
governance, constitutionalism, rule of law, human rights, gender equity 

 
64  Para 3, Khartoum Peace Agreement, January 2022, available at <https://www.peaceagreements. 

rg/viewmasterdocument/2397> (Accessed on 13 March 2023).  

65  SXdaQ TUibXQe, ´SRXWh SXdaQ GRY·W, SPLM-IO Splinter Group Sign Peace  AgUeePeQWµ, JXba, JaQXaU\ 16, 2022. 

Available at  <https://sudantribune.com/article254152/> (Accessed on 13 March 2023). 
66  Ibid.  

67  DaiQWiWh, T., ¶¶CRQVWiWXWiRQaliVP·· iQ CaQe, P., aQd CRQghaQ, J., (edV.), The NeZ O[fRUd CRPSaQiRQ WR LaZ, O[fRUd: 

Oxford University Press, 2008, pp. 209-10. 

https://sudantribune.com/article254152/
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and affirmative action. This simply shows, that while negotiating the 
Revitalized Peace Agreement, the parties and stakeholders saw the 
importance of constitutionalism and therefore included it. The following 
can be deduced as importance of constitutionalism; 
 
First, one important fundamental preoccupation of constitutionalism is 
the avoidance of governmental tyranny through the abuse of power by 
rulers pursuing their own interests at the expense of the life, liberty and 
property of the governed.68 
 
SecRQdl\, if Zell SUacWiced, cRQVWiWXWiRQaliVP , iV bRXQd WR bUiQg fRUWh a 
cXlWXUe Rf UeVSecWiQg a cRXQWU\·V cRQVWiWXWiRQal QRUPaWiYe aQd 
iQVWiWXWiRQal fUaPeZRUkV aQd VWUaddleV bRWh cRQVWiWXWiRQal aQd SRliWical 
eWhRV. SXch aVSecWV Rf cRQVWiWXWiRQaliVP caQ RQl\ be achieYed if 
SaUliaPeQW liYeV XS WR iWV cRUe bXViQeVV beiQg Whe cRQVideUaWiRQ Rf 
legiVlaWiRQ.69 
 
Thirdly, constitutionalism is primarily a point of reference for the socio-
political system: indeed, the highest point of reference, overriding 
parochial concerns. Constitutionalism reflects the recognition by all 
political actors that a particular political process, established 
democratically, must be respected for valid political activity to take place. 
The crucial element is that whatever the constitutional structure, it must 
reflect the will of the people, and it must command sufficient respect 
from all political actors to serve as an effective limitation on the 
unprincipled exercise of public power.70 

 
68  FRPbad, C.M., ´The SeSaUaWiRQ Rf PRZeUV aQd CRQVWiWXWiRQaliVP iQ AfUica: The CaVe Rf BRWVZaQa,µ 25 BC ThiUd 

World LJ, 2005, pp. 301-10. 

69  KiQdiki, K., ´The SWaWe Rf CRQVWiWXWiRQaliVP iQ Whe EaVW AfUica fRU Whe YeaU 2005: The Role of the East African 

CRPPXQiW\µ, AYailable aW<hWWS://www.kituochakatiba.co.ug/constm%20-EAC% 202005. pdf>(Accessed on 14th April 

2022).  

70  Greenberg, D., et al, Constitutionalism and Democracy: Transitions in the Contemporary World, 1993, New York, 

Oxford University Press, p. 16. 

http://www.kituochakatiba.co.ug/constm%20-EAC%25%20202005.%20pdf
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To Murphy, constitutionalism refers to liberal individualism. He states 
that constitutionalism enshrines respect for human worth and dignity as 
its central principle. To protect that value, citizens must have a right to 
political participation, and their government must be hedged in by 
substantive limits on what it can do, even when perfectly mirroring the 
popular will.71 
 
4.2. TKHRULHV RI CRQVWLWXWLRQDOLVP 

CRQVWiWXWiRQaliVP iV aQ aPbigXRXV cRQceSW, RU aW leaVW Whe WeUP iV XVed 
iQ aPbigXRXV Za\V. ViUWXall\ eYeU\ SRliWical WheRUiVW Rf Whe PRdeUQ 
SeUiRd, ceUWaiQl\ dXUiQg Whe laVW WZR hXQdUed \eaUV RU PRUe, haV XVed Whe 
cRQceSW Rf a SRliWical cRQVWiWXWiRQ iQ VRPe Za\ RU aQRWheU. TheUe iV YeU\ 
liWWle agUeePeQW, hRZeYeU, RQ ZhaW Whe WeUP cRQVWiWXWiRQaliVP acWXall\ 
UeSUeVeQWV. SRPe PeaQ iW iQ a UeVWUicWiYe Za\, RWheUV iQ a PRUe e[SaQViYe 
Za\. SRPe XVe iW iQ a SURVcUiSWiYe PaQQeU, Zhile RWheUV ePSlR\ iW 
SUeVcUiSWiYel\ (VRPe, SeUhaSV, eYeQ XVe iW SejRUaWiYel\). WhaW QeaUl\ 
eYeU\RQe ZhR XVeV Whe WeUP VhaUeV, WhRXgh, iV Whe WhRXghW WhaW PRdeUQ 
VRcieWieV Qeed a cRQVWiWXWiRQ iQ RUdeU WR be SURSeUl\ cRQVWUXcWed.72 
 
Many scholars have attempted to come with theories and concepts of 
constitutionalism VXch aV; Whe LibeUal CRQVWiWXWiRQaliVP, PRliWical 
CRQVWiWXWiRQaliVP, Legal CRQVWiWXWiRQaliVP, TUaQVQaWiRQal 
CRQVWiWXWiRQaliVP, CRPPRQ laZ cRQVWiWXWiRQaliVP, MRdeUQ, aQd Radical 
CRQVWiWXWiRQaliVP. Each Rf WheP haV YaU\iQg elePeQWV RU chaUacWeUiVWicV 
Zhich iV adYaQced b\ Whe adYRcaWeV Rf Whe WheRU\ RU cRQceSW fRU e[aPSle 
adYRcaWeV Rf SRliWical cRQVWiWXWiRQaliVP belieYe iQ PaUliaPeQWaU\ 
SXSUePac\ baViQg WheiU aUgXPeQWV WhaW iW iV Whe elecWed SaUliaPeQW Zhich 

 
71   Id, p. 3. 

72  Lane, J.E., Constitutions and Political Theory, Manchester: (2nd Edn) Manchester University Press, 1996, p. 42. 
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VeUYeV RU UeSUeVeQWV Whe Zill Rf Whe ciWi]eQV aQd WhXV belieYe SaUliaPeQW 
ZaV VXSeUiRU WR Whe cRXUWV.73  
 
4.3. TUDQVQDWLRQDO CRQVWLWXWLRQDOLVP 

IQ EDVW AIULFDQ CLYLO SRFLHW\ OUJDQL]DWLRQ FRUXP (EACSOF) Y. TKH AWWRUQH\ 
GHQHUDO RI WKH RHSXEOLF RI BXUXQGL & OWKHUV74, Whe cRXUW ZaV abRXW ZaV called 
XSRQ WR deWeUPiQe  a UXliQg Rf Whe cRQVWiWXWiRQal cRXUW Rf Whe ReSXblic 
Rf BXUXQdi UegaUdiQg caVe NR. RCCB 303. IW had beeQ alleged iQ caVe 
NR. RCCB 303 WhaW Whe iPSXgQed deciViRQ YiRlaWed Whe leWWeU aQd VSiUiW 
Rf Whe AUXVha Seace aQd RecRQciliaWiRQ AgUeePeQW fRU BXQdi, 2000 aQd 
iQ SaUWicXlaU aUWicle 7(3) Rf SURWRcRl II WR Whe AUXVha AccRUd aQd Whe 
CRQVWiWXWiRQ Rf BXUXQdi. 
 
IQ EACSOF, Whe aSSellaQW aUgXed WhaW Whe WUial cRXUW diVaYRZed iWVelf Rf 
jXUiVdicWiRQ WR UeYieZ aQd TXaVh Whe jXdgPeQW Rf Whe cRQVWiWXWiRQal cRXUW 
Rf BXUXQdi iQ caVe NXPbeU RCCB 303 RQ Whe gURXQdV WhaW iW YiRlaWed 
Whe leWWeU aQd VSiUiW Rf Whe AUXVha AccRUd aQd alVR aUWicleV 5(3), 6 (d), 7(2) 
aPRQg RWheU SURYiViRQV Rf Whe EAC TUeaW\. The cRXUW held WhaW Whe EaVW 
AfUicaQ CRXUW iV aQ iQWeUQaWiRQal cRXUW aQd e[eUciVeV jXUiVdicWiRQ like aQ\ 
RWheU iQWeUQaWiRQal cRXUW iQ accRUdaQce ZiWh iQWeUQaWiRQal laZ.75 The 
CRXUW fXUWheU held WhaW, SXUVXaQW WR Whe EAC TUeaW\, SaUWQeU VWaWeV haYe 
XQdeUWakeQ WR abide b\ aQd caUU\ RXW Whe RbligaWiRQV aV SURYided fRU iQ 
Whe TUeaW\ Zhich, aW iQWeUQaWiRQal laZ cUeaWeV VWaWe UeVSRQVibiliW\ WR each 
aQd eYeU\ SaUWQeU VWaWe WhaW iV aWWUibXWable WR WheP. The cRXUW held fXUWheU 
WhaW iW iV iW·V dXW\ XQdeU aUWicle 23(1) Rf Whe EAC TUeaW\ WR eQVXUe 
adheUeQce WR laZ iQ Whe iQWeUSUeWaWiRQ aQd aSSlicaWiRQ aQd cRPSliaQce 
ZiWh Whe EAC TUeaW\.76 

 
73  BellaP\, R., "PRliWical CRQVWiWXWiRQaliVP aQd Whe HXPaQ RighWV AcWµ, 9(1) IQWeUQaWiRQal JRXUQal Rf CRQVWiWXWiRQal laZ, 

2011, p. 91 

74  Appeal No. 4 of 2016, EACJ, Appellate Division, Arusha 

75  Id, para 46. 

76  Id, para 
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The caVe Rf EACSOF UaiVeV Whe iVVXe Rf Whe UeVSRQVibiliW\ Rf VWaWeV fRU 
iQWeUQaWiRQal ZURQgfXl acWV Rf VWaWeV cRPPiWWed b\ iWV jXdicial RUgaQ.  
 
ThiV iVVXe haV beeQ alVR addUeVVed b\ Whe IQWeUQaWiRQal LaZ CRPPiVViRQ 
(ILC) cRPPeQWaU\ RQ Whe ReVSRQVibiliW\ Rf SWaWeV fRU IQWeUQaWiRQal 
WURQgfXl AcWV Zhich SURYideV WhaW eYeU\ iQWeUQaWiRQal ZURQgfXl acW Rf a 
VWaWe eQWailV Whe iQWeUQaWiRQal UeVSRQVibiliW\ Rf WhaW VWaWe. The VWaWe 
WheUefRUe WakeV UeVSRQVibiliW\ fRU aQ\ ZURQgfXl acW Rf WhaW VWaWe. ThiV iV 
Whe SUiQciSle Rf VWaWe UeVSRQVibiliW\.  
 
FXUWheUPRUe, Whe ILC CRPPeQWaU\ iQ AUWicle 4 RQ Whe cRQdXcW Rf aQ 
RUgaQ Rf VWaWe SURYideV WhaW; Whe cRQdXcW Rf aQ\ VWaWe RUgaQ Vhall be 
cRQVideUed aQ acW Rf WhaW VWaWe XQdeU iQWeUQaWiRQal laZ, ZheWheU Whe RUgaQ 
e[eUciVeV legiVlaWiYe, e[ecXWiYe, jXdicial RU aQ\ RWheU fXQcWiRQV. ThiV iV 
QRWZiWhVWaQdiQg VXch RUgaQ·V  SRViWiRQ iQ Whe RUgaQi]aWiRQ Rf Whe VWaWe, 
aQd ZhaWeYeU iWV chaUacWeU aV aQ RUgaQ Rf Whe ceQWUal gRYeUQPeQW RU a 
WeUUiWRU\ XQiW Rf Whe VWaWe. IW fRllRZV WheUefRUe, WhaW a VWaWe XQdeU 
iQWeUQaWiRQal laZ, aVVXPeV iQWeUQaWiRQal UeVSRQVibiliW\ fRU Whe ZURQgfXl 
acWV Rf Whe jXdicial RUgaQ Rf WhaW VWaWe. 
 
The EXURSeaQ CRXUW Rf JXVWice iQ Whe caVe Rf GHUKDUG KRELHU Y. RHSXEOLN 
OVWHUUHLFK77, held WhaW Whe SUiQciSle Rf VWaWe liabiliW\ ZRXld alVR aSSl\ WR 
YiRlaWiRQV Rf EU laZ b\ QaWiRQal cRXUWV Rf fiQal aSSeal. The ECJ 
diVPiVVed aUgXPeQWV agaiQVW Whe Vaid aSSlicaWiRQ RQ Whe baViV Rf VWaWe 
liabiliW\ WR Whe cRQdXcW Rf cRXUWV Rf laVW iQVWaQce baVed RQ SUiQciSleV like 
ceUWaiQW\, UeV jXdicaWa, Whe iQdeSeQdeQce aQd aXWhRUiW\ Rf Whe jXdiciaU\.78 
 
  

 
77  (2003) ECR 1-10239 

78  Craig, P., and De Burca, G., EU Law: Texts, Cases and Materials, (5th edn.) Oxford: Oxford University Press, 2011, p. 

245. 
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5.0. IMPACT OF RE9ITALI=ED AGREEMENTS (R-

ARCSS) ON ELEMENTS OF ONSTIT8TIONALISM 

According to PLO Lumumba,79one would not be persuaded, to proclaim 
the existence of constitutionalism where, among others, the following 
conditions associated with democracy do not exist; a government 
genuinely accountable to an organ distinct from itself; a government 
freely elected on a wide franchise at regular intervals; political parties able 
to freely organize in opposition to government and fundamental civil 
liberties enforced by independent courts.  
 
Henkin,80identifies popular sovereignty, rule of law, limited government, 
separation of powers (checks and balances), civilian control of the 
military, police governed by law and judicial control, an independent 
judiciary, respect for individual rights and the right to self-determination 
as essential features (characteristics) of constitutionalism. 
 
5.1. DRFWULQH RI SHSDUDWLRQ RI PRZHUV 

In 1690, John Locke, in his Second Treatise of Civil Government, noted 
that it may be temptating to human frailty to apt to grasp at power, for 
the same persons who have the power of making laws, to have also the 
power to execute them. He argued that if this was the case, they may 
exempt themselves from obedience to the laws they make, and suit the 
law both in its making and execution, to their own private advantage.81 
The SUiQciSle Rf VeSaUaWiRQ Rf SRZeUV UefeUV WR Whe idea WhaW Whe WhUee 
SillaUV Rf Whe VWaWe VhRXld be fXQcWiRQall\ iQdeSeQdeQW aQd WhaW QR 
iQdiYidXal VhRXld haYe SRZeUV WhaW VSaQ WhUee SillaUV.82 According to 

 
79  Lumumba, et al., the Constitution of Kenya: Contemporary Readings, LawAfrica, 2011, p. 16. 

80  Rosenfeld, M., Constitutionalism, Identity, Difference and Legitimacy: Theoretical Perspectives, Durham: Duke 

University Press, 1994, p. 42. 

81  Locke, J., Two Treatises of Government, New York & London: Mentor Books, 1965, p. 576, Ch xii, para 143. 

82  Kamau, C.M., Principles of Constitutional Law, Nairobi: Law Africa, 2017, p.41. 
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Fombad,83five main reasons have been historically been advanced for 
requiring that the Legislative, Executive and Judicial functions not be 
exercised by the same people; the rule of law, accountability, common 
interest, efficiency, and the balancing of interest. This was reiterated in 
Appollo Mboya v. Attorney General & 2 Others.84 
 
Under the article 1.1 of the R-ARCSS, a Revitalized Transitional 
Government of National Unity (RTGoNU) was formed with all the 
three organs of state namely; the Executive, Legislature, Judiciary as well 
as Independent Institutions and Commissions.85 A grave mistake and a 
huge attack was made on the doctrine of separation of powers by the R-
ARCSS when President Kiir was given powers to appoint and relieve 
members of Parliaments. On 10th May 2021, President Kiir reconstituted 
Parliament, paving way for the formation of the Revitalized Legislative 
Assembly as stipulated in the 2018 Peace Agreement. Kiir appointed all 
the 550 members of Parliament as nominated by the parties who signed 
the R-ARCSS.86 It is a universal principle that Parliament represents the 
will of the electorate and its members are elected or chosen by the 
citizens. However, unfortunately, the R-ARCSS deviated from this and 
introduced a parliament comprising of appointed members who can be 
decreed in or out at will by the President. 
 
5.2. Installation of the System of Checks and Balances 

UQdeU Whe V\VWeP Rf checkV aQd balaQceV, each bUaQch Rf VWaWe VhRXld 
UeVWUaiQ abXVeV RU e[ceVVeV Rf SRZeU b\ Whe RWheU bUaQcheV. ThiV PeaQV 
WhaW Whe SRZeU Zielded b\ RQe RUgaQ Rf VWaWe iV UeVWUaiQed WhURXgh Whe 

 
83  FRPbad, ´The SeSaUaWiRQ Rf PRZeUV aQd CRQVWiWXWiRQaliVP iQ AfUica; WheCaVe Rf BRWVZaQaµ, 2005, S. 301. 

84  Petition No. 474 of 2017 [2018] e KLR. 

85  See articles 1.5.1, 1.14 and 1.17.1 of the R-ARCSS 2018. 

86  The EaVW AfUicaQ, ´KiiU NaPeV PRUe MPV, FXlfilV PURYiViRQ iQ 2018 Peace Dealµ, JXba, 20Wh SeSWePbeU 2021. AYailable 

at <https://www.theeastafrican.co.ke/ke/ news/east-africa/salva-kiir-appoints more-mps-south-sudan-

3556454?view=htmlamp> (Accessed on 17th September 2022). 

https://www.theeastafrican.co.ke/ke/%20news/east-africa/salva-kiir-appoints%20more-mps-south-sudan-3556454?view=htmlamp
https://www.theeastafrican.co.ke/ke/%20news/east-africa/salva-kiir-appoints%20more-mps-south-sudan-3556454?view=htmlamp
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e[eUciVe Rf ceUWaiQ SRZeUV gUaQWed WR RWheU RUgaQV Rf VWaWe. IQ WhiV Za\, 
QR RUgaQ Rf VWaWe becRPeV WRR SRZeUfXl aQd W\UaQQical. 
 
In Appollo Mboya v. Attorney General & 2 Others,87the High Court of Kenya 
stated that constitutions adhering to the doctrine of separation of power 
do not typically keep the branches of government entirely separate. The 
court relied on the argument of James Madison stating that the doctrine 
allows for each of the three branches of government to have some 
involvement in, or control over, the acts of the other two. This partial 
mixture of mutually controlling powers is known as a system of checks 
and balances. 
 
The R-ARCSS has been one of the worst documents to be enacted in 
South Sudan·V history that violates the principle of checks and balances. 
Previously the appointment of all Ministers, Deputy Ministers, heads and 
members of Independent Institutions and Commissions, judicial officials 
of the superior courts required vetting and approval by Parliament 
(TNLA). The President had the powers under article 101 of the 
Constitution but was subject to Parliamentary approval. But surprisingly, 
article 1.6.2.4 of the R-ARCSS empowers the President to appoint and 
preside over the swearing into office of the First Vice President, and the 
Vice Presidents, Ministers and Deputy Ministers. No requirement for 
vetting by the Legislature has been provided which is a clear departure 
from 2011 the Transitional Constitution of South Sudan.88 Furthermore, 
the R-ARCSS gives the President powers to appoint undersecretaries of 
the ministries as proposed by the ministries and this was subjected to 
vetting and  approval by the Council of Ministers.89 The appointment of 
state Governors and judicial officers, members of independent 

 
87  Constitutional Petition No. 472 of 2017 [2018] e KLR. 

88  Article 57(h) of the Transitional Constitution of the Republic of South Sudan 2011 (as amended). 

89  Article 1.6.2.5 of the R-ARCSS 2018. 



EALR Vol.50 No. 1 June 2023 80 

 

commissioners are not subjected to vetting by Parliament.90 The lack of 
vetting by Parliament partly explains why corruption in the national 
ministries has been massive because the corrupt and incompetent 
individuals circumvent the system of checks and balances. 
 
5.3. Rule of Law or Supremacy of the Constitution  

The rule of law is a component of constitutionalism.91The general 
irreducible minimum content of the rule of law would include the setting 
Rf liPiWV WR SRZeU·V all iQWUXViYe claiPV - the supremacy of law and legal 
process over arbitrary action.92 Constitutions need not only reflect the 
rule of law principle but also the aspirations or the realities of a given 
society. The community specifies its basic rules, agrees to abide by the 
rule of law and established governance structures which guarantee 
adherence to the set societal values.93 Rule of law could be summarised 
into six components. ThaW iV ¶a gRYeUQPeQW Rf laZV, QRW Rf 
PeQ·.94According to Shivji, a constitution is an amalgam of constitutional 
rules and constitutional principles which goes under the name of 
constitutionalism. 95  
 
The R-ARCSS is a document that does not respect the rule of law or 
supremacy of the Constitution. Article 1.18.2 of the R-ARCSS provides 
that in case of contradiction between the provisions of the Agreement 
and the 2011 the Transitional Constitution of the Republic of South 
Sudan, the provisions of the Agreement shall prevail. This is a direct slap 
in the face of constitutionalism. It is a universal principle that it is the 

 
90  Id, 1.9.2 and 1.9.2.3. 

91  Lumumba, et al., the Constitution of Kenya: Contemporary Readings, 2011,  p. 55. 

92  Id, p. 57. 

93  KaW], S.N., ´CRQVWiWXWiRQaliVP iQ EaVW CeQWUal EXURSe: SRPe NegaWiYe LeVVRQV fURP Whe APeUicaQ E[SeUieQceµ (A 

Paper Presented at the Seventh Annual lecture, German Historical Institute), Washington D.C., November  15, 1993, 

p.14.  

94  Kamau, Principles of Constitutional Law, 2017, p. 27. 

95  Shivji, I.G., et al., Constitutional and Legal System of Tanzania, Dar es  Salam: Mkuki na Nyota, 2016, p. 41. 
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constitution that is the supreme law in every nation and if other laws and 
provisions contradict the Constitution, they remain null and void to the 
extent of the inconsistency. Instead the framers of the R-ARCSS opted 
for the ´cRQVWiWXWiRQal UXSWXUeµ PeWhRd WR iPSlePeQW Whe agUeePeQW b\ 
destroying what was available or ignoring the existing constitution. 
 
Furthermore, the Peace Agreement is negotiated and discussed between 
political parties without the participation of the masses, no referendum 
has been done or elections made to seek the views or opinions of the 
masses. The R-ARCSS has provided no mechanism or avenue for 
aggrieved citizens to challenge any provision in the agreement. An 
illegiWiPaWe iQVXbRUdiQaWiRQ Rf Whe cRXQWU\·V cRQVWiWXWiRQ haV beeQ Pade 
by the agreement. The parties have up to 2023, failed to incorporate the 
Peace Agreement into a constitutional text which they were bound to 
follow, instead the parties are running or governing South Sudan with 
two documents that contradict. The whole concept of Constitutionalism 
is to limit the powers of the government to avoid tyranny and wanton 
exercise of power, and this fear has been proved by the R-ARCSS which 
gives massive unchecked powers to the signatories of the agreement 
without constitutional justification. In short, the R-ARCSS is an attack 
on principle of rule of law. 
 
5.4. Democracy or Representative Government 

AQRWheU elePeQW cRQVideUed aV aQ eVVeQWial UeVWUaiQ UeTXiUed WR cRQVWiWXWe 
cRQVWiWXWiRQaliVP iV a gRYeUQPeQW WhaW cRQdXcWV fUee, faiU aQd SeUiRdic 
elecWiRQV WhaW ePbUace Whe SUiQciSle Rf XQiYeUVal adXlW VXffUage aQd iQ 
Zhich a PXlWi-SaUW\ V\VWeP iV dXl\ UecRgQiVed.96 The PRdeUQ cRQceSW Rf 
dePRcUac\ iV UeSUeVeQWaWiYe. IQ RWheU ZRUdV, PaUliaPeQW iV UegaUded aV 
UeSUeVeQWaWiYe ViQce Whe ciWi]eQV diUecWl\ chRRVe PePbeUV Rf PaUliaPeQW 

 
96  Nwabueze, Constitutionalism in the Emergent States, 1973, p. 3. 
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iQ UegXlaU elecWiRQV.97 DePRcUac\ iV a V\VWeP Zhich aW iWV beVW RSWiPiVeV 
SaUWiciSaWiRQ b\ Whe UXled aQd accRXQWabiliW\ Rf Whe UXleU. PaUWiciSaWiRQ aW 
eYeU\ leYel iV eVVeQWial fRU Whe SURSeU fXQcWiRQiQg Rf dePRcUac\. 
DePRcUaWic WheRU\ UeVWV RQ Whe aVVXPSWiRQ WhaW Whe YRWeUV aUe aW leaVW fRU 
SRliWical SXUSRVeV eTXal.98 
 
5.4.1  AEVHQFH RI EOHFWLRQV 
The R-ARCSS PaQdaWeV Whe R-TGRNU WR UecRQVWiWXWe a cRPSeWeQW aQd 
iQdeSeQdeQW NaWiRQal ElecWiRQV CRPPiVViRQ (NEC) WR cRQdXcW fUee, faiU 
aQd cUedible elecWiRQV 60 da\V befRUe Whe WUaQViWiRQal SeUiRd.99 ThiV iV a 
hXge VWeS iQ bRlVWeUiQg aQd la\iQg fRXQdaWiRQV fRU dePRcUac\ Zhich iV 
RQe Rf Whe WeQeWV Rf cRQVWiWXWiRQaliVP. HRZeYeU, fURP Whe daWe Rf VigQiQg 
Whe ReYiWali]ed AgUeePeQW iQ 2018, WRdaWe dePRcUaWic elecWiRQV haYe QRW 
beeQ held. The AgUeePeQW haV beeQ e[WeQded cRXQWleVV WiPeV b\ Whe 
SaUWieV iQ aQ aWWePSW WR cliQg RQWR SRZeU aQd b\ SaVV elecWiRQV. The R-
ARCSS haV QR PRdaliWieV RU PechaQiVPV RQ cRQdXcWiQg elecWiRQV. IW 
VhRUW, Whe R-ARCSS haV WXUQed RXW aV a dRXble edged VZRUQ Zhich iV 
QRZ XVed b\ Whe SaUWieV WR Whe R-ARCSS WR defeaW dePRcUac\ b\ VigQiQg 
e[WeQViRQV Rf WUaQViWiRQal SeUiRd ciWiQg e[cXVeV fURP lack Rf SURgUeVV RU 
iPSlePeQWaWiRQ Rf ceUWaiQ SURYiViRQV Rf Whe Seace agUeePeQW. 
 
The R-ARCSS SUeVcUibeV WhaW Whe PeUPaQeQW CRQVWiWXWiRQ WhaW Vhall be 
Pade aW Whe eQd Rf Whe TUaQViWiRQal PeUiRd PXVW be gURXQded RQ fedeUal 
aQd dePRcUaWic V\VWeP Rf gRYeUQaQce WhaW UeflecWV Whe chaUacWeU Rf Whe 
ReSXblic Rf SRXWh SXdaQ aQd eQVXUeV XQiW\ iQ diYeUViW\.100 
5.4.2  CRQVWLWXWLRQ MDNLQJ PURFHVV 

 
97  Ratnapala, S., and Crowe, J., Australian Constitutional Law: Foundations and Theory, (3rd ed.) Oxford: Oxford 

University Press, 2012, p. 33. 

98  Kamau, Principles of Constitutional Law, 2017, p. 384. 

99  Article 1.20.4 of the Revitalized Agreement on the Resolution of Conflict in  South Sudan 2018 

100  Id, Article 1.4.11. 
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The R-ARCISS provides that the permanent constitution making 
process shall be based on the principles of supremacy of the people of 
South Sudan,101and also initiate a federal democratic system of 
government that reflects the character of South Sudan in its various 
institutions taken together. It guarantees good governance, 
constitutionalism, rule of law, human rights, gender equity and 
affirmative action.102 ¶EYeQ WhRXgh iW iV called a SeUPaQeQW cRQVWiWXWiRQ, 
it is subject to future amendments. You cannot tie future generations to 
what we have adopted now. So even if you are not happy with the way 
WhiQgV aUe gRiQg \RX caQ cRPe back aQd aPeQd Whe cRQVWiWXWiRQ.·103 
 
Constitutionalism and Constitutions are not new phenomena in 
Africa.104 Notoriously violent and oppressive states such as the apartheid 
system in South Africa had a constitution and practiced some form of 
constitutionalism. Authoritarian regimes and military dictatorships, 
including those of Sani Abacha in Nigeria, Idi Amin in Uganda and Jean 
-Bedel Bokassa in the Central African Republic had Constitutions. 
Regardless of the claims made by them and their apologists, one can 
hardly consider these governments to have been practicing genuine 
constitutional governance or constitutionalism. While the so-called 
constitutions were legal documents, they were not legitimate instruments 
of governance. This is the difference between the mere existence of a 
constitution, and the real existence of a living constitution, owned by the 
people that serves as the basis of democratic politics and governance-the 
difference between constitutions and constitutionalism.105 The R-ARCSS 
has not provided adequate space or mechanism for public participation 

 
101  Id, Article 6.2. 

102  Id, Article 6.2.2. 

103  AkRlda, ´CRQVXlWiQg Whe NaWiRQ, SRXWh SXdaQeVe DebaWe Whe CRQVWiWXWiRQµ, 2013, S. 8. 

104  IhRQYbeUe J.O, ´CRQVWiWXWiRQV ZiWhRXW CRQVWiWXWiRQaliVP? TRZaUdV a NeZ DRcWUiQe Rf DePRcUaWi]aWiRQ iQ AfUicaµ 

in Mbaku, J.M. and Ihonvbere, J.O.  (eds.) Transition to Democratic Governance in Africa: The continuing Struggle, 

Praeger: Westport, 2003, p. 139. 

105  Ibid. 



EALR Vol.50 No. 1 June 2023 84 

 

in the making the transitional constitution which incorporates the 
provision of the R-ARCSS or even the Permanent Constitution which is 
envisaged to be made towards the end of the Transitional Period based 
on which elections will be held. 
 
5.4.3  LDFN RI LQFOXVLYLW\ 
The QegRWiaWiRQ SURceVV WhaW UeVXlWed iQWR Whe R-ARCSS ZaV QRW 
chaUacWeUi]ed b\ iQclXViYeQeVV, bXW UaWheU b\ SUagPaWic cRQVideUaWiRQV 
VXch aV hRZ WR effecWiYel\ halW Whe ZideVSUead YiRleQce aQd VXffeUiQg.106 
AV VXch iW UeSUeVeQWV aQ iQWeUeVWiQg caVe iQ Whe diVcXVViRQ Rf ZhaW faiUQeVV 
PeaQV iQ Seace QegRWiaWiRQV. 
 
The R-ARCISSprovides that the permanent constitution making process 
Vhall be baVed RQ Whe SUiQciSleV Rf SURPRWiQg SeRSle·V SaUWiciSaWiRQ iQ 
the governance of the country through democratic, free and fair 
elections, and the devolution of powers and resources to the states and 
counties. This is a great step envisaged in the R-ARCSS to bolster 
popular participation of the masses in important decision making about 
their country.107 
 
In summary, in the absence of elections, Whe PRYe WR allRZ QRQ-VWaWe 
gURXSV, a VhaUe Rf VWaWe SRZeU cUeaWeV aQ iQceQWiYe VWUXcWXUe fRU ZRXld 
be leadeUV WR ePbaUk RQ iQVXUgeQW SaWhZa\V WR SRZeU, WheUeb\ 
UeSURdXciQg iQVXUgeQW YiRleQce.108AlUead\ Whe SUeYiRXV ARCSS faced WhiV 
challeQge leadiQg WR PRUe cRQWeQdeUV fRU VWaWe SRZeUV ZhR eQded XS 

 
106  Stamnes, E, and Coning, C., The Revitalized Agreement on the Resolution of the Conflict in the Republic of South 

Sudan, Oslo: Peace Research Institute Oslo, 2018, p. 3. 

107  Article 6.2.3 of the Agreement on the Resolution of Conflict in South Sudan, 2018. 

108  MehleU, A., NRW AlZa\V iQ Whe PeRSle·V IQWeUeVW: PRZeU-sharing arrangements  

  in African Peace Agreements, Hamburg: Brooks World Poverty Institute,  
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beiQg abVRUbed iQ Whe R-ARCSS (fURP iQiWial fRXU WR fiYe aQd VWill PRUe 
ZhR aUe \eW WR VigQ Whe R-ARCSS). 
 
5.4.4  Guarantee of Individual Rights and Liberties 
A guarantee of civil liberties enforceable by the judiciary is considered 
another essential prerequisite of constitutionalism.109A crucial part of any 
ZUiWWeQ cRQVWiWXWiRQ iV Whe gXaUaQWee Rf ciWi]eQ·V UighW called Whe Bill Rf 
Rights which includes a clear declaration of the rights of all people. Such 
rights precede and transcend the state. That is, they are inherent to each 
human being, just by virtue of being human, and they are granted by the 
state.110 
 
Article 1 of the UN Charter included the promotion and encouragement 
of respect for human rights and fundamental freedoms for all without 
distinction as to race, sex, language or religion. Similarly, Article 55 of the 
UN Charter states that the United Nations shall promote universal 
respect for and observance of human rights and fundamental freedoms 
for all without distinction as to race, sex, language, or religion. In 
addition, Article 56 of the Charter imposes obligation on member states 
to ensure the observance of Article 55 of the Charter. 
 
A similar provision is enshrined in the International Covenant on Civil 
and Political Rights, 1966 (ICCPR). Article 2 of the Covenant stipulates 
WhaW ´each VWaWe SaUW\ WR Whe SUeVeQW CRYeQaQW XQdeUWakeV WR UeVSecW aQd 
to ensure to all individuals within its territory and subjects to its 
jurisdiction the rights recognised in the present Covenant without 
distinction of any kind such as race, colour, sex, language, religion, 
political or other opinion, national or social origin, property, birth or 

 
109  Nwabueze, Constitutionalism in the Emergent States, 1973, p. 3. 

110  Lumumba, et al., the Constitution of Kenya: Contemporary Readings, 2011,  
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RWheU VWaWXV.µ TheUe aUe ceUWaiQ baVic UighWV Zhich Pa\ QRW be deURgaWed 
from even at the time of state of emergency.  
 
Article 6.2.2 of the R-ARCSS prescribes the standard and qualities the 
Permanent Constitution of the Republic of South Sudan which is under 
process of enactment should have and one of them is human rights. 
Despite mentioning this, the R-ARCSS does not take a robust step or 
has no mechanism to bolster fundamental human rights collectively 
called the Bill of Rights. Unlike the Transitional Constitution of the 
Republic of South Sudan 2011(as amended) which contains a bill of 
rights provision, the R-ARCSS does not mention the bill of rights nor 
does it contain an express provision or safeguards for it. 
 
5.4.5  Freedom of Expression 
Article 24(1) of the TCSS, 2011 provides that every citizen shall have the 
right to the freedom of expression, reception, dissemination of 
information, publication, and access to the press without prejudice to 
public Order, safety or morals as prescribed by law. Section 6(2) of the 
Media Authority Act, 2013 also recognises and affirms that the right to 
freedom of expression, including the public right to a pluralistic media is 
a fundamental human right protected under Article 24 of the 
Constitution. The African Commission observed in Media Rights Agenda 
and Others v. Nigeria, that freedom of expression is a basic human right, 
YiWal WR aQ iQdiYidXal·V SeUVRQal deYelRSPeQW, hiV SRliWical cRQVciRXVQeVV, 
and participation in the conduct of public affairs in his country.111 
 
5.5. Right to Access Justice or Courts of Law 

It is a common law general rule that no person is to be adversely affected 
by a judgment in a legal proceeding to which he was not a party, because 

 
111  Communications 105/93, 130/ 94, Twelfth Annual Report of the African  

  CRPPiVViRQ RQ HXPaQ aQd PeRSleV· RighWV (AQQe[ V), (1998). 
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of the injustice of deciding an issue against him in his absence.112 One of 
the purposes of law is to regulate and guide relations in a society. 
 
In Appollo Mboya v. Attorney General & 2 Others, the High Court of Kenya 
stated on regard to right to access the courts that: 

 
In our constitutional dispensation, everyone is 
guaranteed access to a competent court to have their 
dispute resolved by the application of law and 
decided in a fair manner. Access to courts is 
fundamentally important to our democratic order. It 
is not only a cornerstone of the democratic 
architecture but also a vehicle through which the 
protection of the Constitution itself may be 
achieved. It also facilitates an orderly resolution of 
disputes so as to do justice between individuals and 
between private parties and the State. Countries, 
such as South Africa, also have these clauses.113 

 
In the above case, the court further stated that courts are mandated to 
review the exercise of any power by State functionaries, from the lowest 
to the highest-ranking officials. Legislation based on the Constitution is 
supposed to concretize and enhance the protection of these rights, 
amongst others, by providing for the speedy resolution of disputes.114 
 

  

 
112  Peter, C.M. and Kijo-Bisimba, H. (eds), Supremacy of Law-Selected 
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113  Article 37 of the Constitution of the Republic of South Africa, 1996. 

114  Appollo Mboya v. Attorney General & 2 others [2018] eKLR para 55-56. 
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5.6. Accountability 

OQe Rf Whe PRVW eVVeQWial UeVWUaiQWV UecRgQiVed b\ NZabXe]e115WR be 
eVVeQWial iQ cRQVWiWXWiRQaliVP iV a gRYeUQPeQW WhaW iV geQXiQel\ 
accRXQWable WR a ceUWaiQ eQWiW\ diVWiQcW fURP iWVelf.  
 
IQ Whe PURVHFXWRU Y. MRUULV KDOORQ DQG BULPD BX]]\ KDPDUDcaVe, Whe SSecial 
CRXUW fRU SieUUa LeRQe (SCSL) had WR decide ZheWheU Whe aPQeVW\ 
gUaQWed b\ YiUWXe Rf Whe 1992 LRPp Peace AgUeePeQW cRQVWiWXWed a baU 
WR iWV jXUiVdicWiRQ.116 AUWicle 9 (3) Rf Whe LRPp Peace AgUeePeQW SURYideV 
WhaW Whe GRYeUQPeQW Rf SieUUa LeRQe Vhall eQVXUe WhaW QR Rfficial RU 
jXdicial acWiRQ iV WakeQ agaiQVW aQ\ PePbeU Rf Whe RUF/SL, e[-AFRC, 
e[-SLA RU CDF iQ UeVSecW Rf aQ\WhiQg dRQe b\ WheP iQ SXUVXiW Rf WheiU 
RbjecWiYeV aV PePbeUV Rf WhRVe RUgaQi]aWiRQV ViQce PaUch 1991, XS WR 
Whe WiPe Rf Whe VigQiQg Rf Whe LRPp AgUeePeQW. The ASSealV chaPbeUV 
Rf Whe SCSL UXled WhaW aPQeVWieV gUaQWed WR SeUVRQV Rf Whe ZaUUiQg 
facWiRQV iQ Whe SieUUa LeRQe ciYil ZaV b\ Whe LRPp Peace AgUeePeQW did 
QRW baU SURVecXWiRQ befRUe iW.  
 
ThiV becaPe Whe fiUVW deciViRQ befRUe aQ iQWeUQaWiRQal cUiPiQal WUibXQal 
XQeTXiYRcall\ VWaWiQg WhaW aPQeVWieV dR QRW baU Whe SURVecXWiRQ Rf 
iQWeUQaWiRQal cUiPeV befRUe iQWeUQaWiRQal RU fRUeigQ cRXUWV.117  
 
IQ iWV deciViRQ iQ KDOORQV caVe (VXSUa), Whe ASSealV ChaPbeUV VeW fRUWh iWV 
delibeUaWiRQV iQ WhUee ke\ VWeSV aQd aUgXPeQWV. FiUVW iW e[aPiQeV Whe 
VWaWXV Rf Whe LRPp AgUeePeQW aQd ZheWheU iQVXUgeQWV haYe WUeaW\-
PakiQg caSaciW\ WR iQWeUQaWiRQal laZ, aQd Whe legal cRQVeTXeQceV WheUeRf 
fRU aUWicle 10 Rf Whe LRPp SWaWXWe. SecRQdl\, Whe ASSealV chaPbeUV 

 
115  Nwabueze, Constitutionalism in the Emergent States, 1973, p. 1. 

116  SCSL-2004-15-AR 72(E) 

117  MeiVeQbeUg, S.M., ´LegaliW\ Rf APQeVWieV iQ IQWeUQaWiRQal HXPaQiWaUiaQ LaZ:  

  The LRPp APQeVW\ DeciViRQ Rf Whe SSecial CRXUW fRU SieUUa LeRQeµ, 86  

  (856) IRRC, 2004, p. 843. 
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cRQVideUed ZheWheU iW Za aXWhRUi]ed WR UeYieZ Whe legaliW\ Rf iWV VWaWXWRU\ 
SURYiViRQV. ThiUdl\, iW e[aPiQed Whe liPiWV Rf aPQeVWieV iQ iQWeUQaWiRQal 
laZ. The jXdgeV fXUWheU diVcXVVed ZheWheU a SURVecXWiRQ SUedaWiQg Whe 
LRPp AgUeePeQW aPRXQWV WR aQ abXVe Rf SURceVV. 
 
WiWh UefeUeQce WR Whe fiUVW aUgXPeQW, Whe ASSealV ChaPbeU held WhaW Whe 
PeUe facW WhaW Whe UQiWed NaWiRQV aQd RWheU WhiUd VWaWe SaUWieV VigQed Whe 
LRPp AgUeePeQW caQQRW QaWXUall\ caWegRUi]e Whe agUeePeQW aV aQ 
iQWeUQaWiRQal WUeaW\, cUeaWiQg RbligaWiRQV WRZaUdV VigQaWRUieV.118 The cRXUW 
did QRW acceSW Whe RSiQiRQ Rf KRRijPaQV, ZhR VXggeVWed WhaW iQ ceUWaiQ 
caVeV Seace agUeePeQWV cRXld be Rf aQ iQWeUQaWiRQal chaUacWeU if Whe 
UQiWed NaWiRQV ZeUe VWURQgl\ iQYRlYed iQ Whe cRQflicW WhURXgh Seace-
keeSiQg fRUceV aQd had Sla\ed aQ acWiYe URle aV PediaWRU iQ Whe Seace 
QegRWiaWiRQV.119 IQ VXch caVeV iW VhRXld be aVVXPed WhaW a QRQ-VWaWe eQWiW\ 
had cRPPiWWed iWVelf WR iWV cRXQWeUSaUWV, Whe gRYeUQPeQW aQd Whe UQiWed 
NaWiRQV. The jXdgeV, hRZeYeU, aUgXed WhaW Whe UQiWed NaWiRQV aQd WhiUd 
SWaWe SaUWieV ZeUe PeUe ´PRUal gXaUaQWRUVµ ZiWh Whe SXUSRVe Rf 
RbVeUYiQg WhaW Whe LRPp AgUeePeQW ZaV eQacWed iQ gRRd faiWh b\ bRWh 
SaUWieV. SXch PRUal fXQcWiRQV Rf Whe gXaUaQWRUV cRXld QRW SUeVXSSRVe 
aQ\ legal RbligaWiRQ. IQWeUQaWiRQal agUeePeQWV iQ Whe QaWXUe Rf WUeaWieV had 
WR cUeaWe UighWV aQd RbligaWiRQV WRZaUdV all SaUWieV. The LRPp AgUeePeQW 
RQl\ cUeaWed a facWXal ViWXaWiRQ WR Whe UeVWRUaWiRQ Rf Seace; iW did QRW 
cUeaWe UighWV RU dXWieV Zhich cRXld be UegXlaWed b\ iQWeUQaWiRQal laZ. 
 
5.6.1  APQHVW\ 
IQ PURVHFXWRU Y. MRUULV KDOORQ DQG BULPD BX]]\ KDPDUD, Whe ASSealV ChaPbeU 
e[aPiQed Whe liPiWV Rf aPQeVWieV iQ iQWeUQaWiRQal laZ.120 The jXdgeV 
PaiQl\ dUeZ RQ Whe dRcWUiQe Rf XQiYeUVal jXUiVdicWiRQ WR jXVWif\ WheiU 

 
118  SCSL-2004-15-AR 72, para37-42. 

119  KRRijPaQV, P.H., ´The SecXUiW\ CRXQcil aQd NRQ-SWaWe eQWiWieV aV SaUWieV WR CRQflicWVµ, iQ WelleQV, K. (ed.), aQd 

International Law: Theory and Practice- Essays in Honour of Eric Suy, Hague: Nijhoff Publishers, 1998, p. 338.. 
120  SCSL-2004-15-AR 72(E) paras 67-74 
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RSiQiRQ, Whe\ cRQclXded WhaW Whe gUaQW Rf aPQeVWieV fallV XQdeU Whe 
aXWhRUiW\ Rf Whe VWaWe e[eUciViQg iWV VRYeUeigQ SRZeUV. HRZeYeU, ZheUe a 
jXUiVdicWiRQ iV XQiYeUVal, VXch VWaWe cRXld QRW deSUiYe aQRWheU VWaWe Rf iWV 
jXUiVdicWiRQ WR SURVecXWe SeUSeWUaWRUV b\ gUaQWiQg aPQeVWieV. The 
ASSealV chaPbeUV RSiQed WhaW; ´A SWaWe caQQRW bUiQg iQWR RbliYiRQ aQd 
fRUgeWfXlQeVV a cUiPe, VXch aV a cUiPe agaiQVW iQWeUQaWiRQal laZ, Zhich 
RWheU VWaWeV aUe eQWiWled WR keeS aliYe aQd UePePbeU.µ121 The ASSealV 
chaPbeU Rf Whe SCSL alVR fiQdV WhaW, WheUe iV QR cXVWRPaU\ UXle 
SURhibiWiQg QaWiRQal aPQeVW\ laZV, bXW RQl\ a deYelRSPeQW WRZaUdV aQ 
e[clXViRQ Rf VXch laZV iQ iQWeUQaWiRQal laZ. 
 
The KhaUWRXP Peace AgUeePeQW beWZeeQ Whe SXdaQ PeRSle·V LibeUaWiRQ 
MRYePeQW/AUP\ iQ GRYeUQPeQW aQd SXdaQ PeRSle·V LibeUaWiRQ 
MRYePeQW/AUP\ (SPLM/A-IO) KiW-GZaQg facWiRQ gUaQWV aPQeVW\ WR 
Whe leadeUVhiS Rf Whe SPLM/A-IO KiW-GZaQg aQd AgZelek fRUceV fRU 
WheiU acWiRQV dXUiQg Whe ZaU. WiWhiQ WhiV KhaUWRXP agUeePeQW, Whe 
SaUWieV agUeed WR be bRXQd b\ Whe ReYiWali]ed AgUeePeQW RQ Whe 
ReVRlXWiRQ Rf CRQflicW iQ Whe ReSXblic Rf SRXWh SXdaQ VigQed iQ 2018.122 
 
AUWicle 5.3.5.4 Rf Whe R-ARCSS SURYided WhaW Whe H\bUid CRXUW fRU SRXWh 
SXdaQ Vhall QRW be iPSeded RU cRQVWUaiQed b\ aQ\ VWaWXWe Rf liPiWaWiRQ 
RU Whe gUaQWiQg Rf SaUdRQ RU aPQeVWieV. ThiV iV aQ iPSRUWaQW VWeS iQ Whe 
SURPRWiRQ Rf accRXQWabiliW\ aQd acceVV WR jXVWice WR YicWiPV Rf heiQRXV 
cUiPeV aQd aWURciWieV SeUSeWXaWed b\ Whe WRS leadeUVhiS Rf Whe 
GRYeUQPeQW fRUceV aQd Uebel gURXSV. IW caQ be SURXdl\ VWaWed WhaW RQe 
iPSRUWaQW VWeS bURXghW b\ Whe R-ARCSS iV WR UePRYe blaQkeW aPQeVW\ 
RU SaUdRQV WR SeUSeWUaWRUV aQd alVR eVWabliVhiQg Whe VXSUePac\ Rf Whe 
H\bUid CRXUW Zhich iV \eW WR be eVWabliVhed WR be abRYe Whe dRPeVWic 

 
121  Ibid. 

122  RadiR TaPa]Xj, ´KiWgZaQg GURXS QRZ SaUW Rf SSPDF-FiUVW Vice PUeVideQW MachaU,µ JXba JaQXaU\ 2022, aYailable 

at< https:// radiotamazuj.org/en/news/articles/ kit-gwang- group- now-part-of-sspdf-first-vice-president- machar> 

(Accessed on 9 March 2023). 
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cRXUWV Rf SRXWh SXdaQ. The RQl\ failXUe Rf Whe R-ARCSS iV WhaW iW dReV 
QRW eVWabliVh a PechaQiVP fRU cRllecWiRQ Rf adPiVVible eYideQce WhaW caQ 
be XVed laWeU fRU SURVecXWiRQ Rf SeUVRQV beaUiQg UeVSRQVibiliW\ fRU 
YiRlaWiRQV Rf iQWeUQaWiRQal laZ, aQd aSSlicable SRXWh SXdaQeVe laZ. 
 
5.7. Independence of the Judiciary 

AccRUdiQg WR BaUQeWW, aQ iQdeSeQdeQW jXdiciaU\ iV RQe Rf Whe eVVeQWial 
chaUacWeUiVWicV Rf cRQVWiWXWiRQaliVP.123AccRUdiQg WR LRUd BighaPWhe 
fXQcWiRQV Rf iQdeSeQdeQW jXdgeV chaUged WR iQWeUSUeW aQd aSSl\ Whe laZ 
iV XQiYeUVall\ UecRgQiVed aV a caUdiQal feaWXUe Rf Whe PRdeUQ dePRcUaWic 
VWaWe, a cRUQeUVWRQe Rf Whe UXle Rf laZ iWVelf.124 IQ libeUal dePRcUac\, Whe 
iQdiYidXal iV aW Whe ceQWUe, aQd Whe jXdicial iQdeSeQdeQce iV Whe hallPaUk 
Rf libeUal dePRcUac\.125 
 
The R-ARCSS was alive to the principle of independence of the 
Judiciary. It  provided that the Judiciary of South Sudan shall be 
independent and subscribe to the principle of separation of powers and 
the supremacy of the rule of law.126 However, the R-ARCSS directed the 
parties to undertake reforms of the Judiciary that should not be limited 
to the review of the Judiciary Act during the Transition notwithstanding, 
efforts was to be made to build the capacity of judicial personnel and 
infrastructure. As of 2023, no judicial reforms have been concluded, the 
judiciary remains in the same dire condition it had from 2013. One 
positive development has been the commencement of the work of the 
Judicial Reform Committee which has started conducting consultations 
and sessions to gather opinions of stakeholders. 
 

 
123  Barnett, H., Constitutional and Administrative Law, (3rd Edn.) London: Cavendish Publishing Limited, 1995, p. 5. 

124  X and Anor v Secretary of State for the Home Department [2004] UK HL  56. 

125  Goldin, R.A., and William, A., the Constitution, the Courts and the Quest forJustice, Washington DC: American 

Enterprise Institute Press, 1999, p. 25. 

126  Article 1.17.1 of the R-ARCSS 2018. 
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Article 1.17.6 of the R-ARCSS prescribes that the reconstituted Judicial 
Service Commission shall undertake appropriate judicial reforms and 
restructuring of the judiciary during the Transitional period. This has 
remained on paper, the original transitional period ended with no such 
reform undertaken by the Judicial service Commission and now the 
parties made two years extension that is bound to expire end of 2024. 
 
On 24th November 2022, the Juba County Court issued an order freezing 
the bank account of Jonglei State Government as part of execution of 
civil case between Amama General Trading Co. Ltd v. Government of Jonglei 
State.127 On 2nd December 2022, the Minister for Presidential Affairs 
acting under instructions of the President directed the Chief Justice of 
the Republic of South Sudan to unfreeze restrictions on withdrawal from 
Jonglei State Government Account at Ecobank that was frozen by the 
Juba County.128 This was a big slap and embarrassment in the field of 
judicial independence. There was no provision or basis in law for the 
Presidency or Executive to direct the Chief Justice to overturn a decision 
of a county court during execution and the proper recourse would be to 
file an appeal to the High Court, then wait for the High Court to make a 
decision.  
 
The above case shows that the independence of the Judiciary envisaged 
in the R-ARCSS is a hoax and the perpetrators of the interference in the 
independence of the Judiciary are mostly members of the Executive, 
especially the Presidency and Council of Ministers. 
 

 
127  Execution case No. 129/2022, Juba County Court of South Sudan 

  (Unreported). 

128  See Letter Ref No. RSS/MPA/OM/CJ/J/12/01 from Dr Barnaba Marial, 

  MiQiVWeU fRU PUeVideQWial AffaiUV daWed 2Qd DecePbeU 2022 WiWled ´UQfUee]iQg  

  Restrictions on Withdrawal from Jonglei State Government Account 

  NR.6940033413µ. 
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5.8. Judicial Review 

JXdicial UeYieZ iV Whe laZ cRQceUQiQg cRQWURl b\ Whe cRXUWV Rf Whe SRZeUV, 
fXQcWiRQV aQd SURcedXUeV Rf adPiQiVWUaWiYe aXWhRUiWieV aQd bRdieV 
diVchaUgiQg SXblic fXQcWiRQV. 129 IW iV a VSeciali]ed UePed\ iQ SXblic laZ 
b\ Zhich Whe High CRXUW e[eUciVeV VXSeUYiVRU\ jXUiVdicWiRQ WR UeYieZ acWV, 
deciViRQV aQd RPiVViRQV Rf iQfeUiRU cRXUWV, WUibXQalV, SXblic aXWhRUiWieV 
aQd SUiYaWe bRdieV SeUfRUPiQg SXblic fXQcWiRQV (Whe deWeUPiQaQW facWRU 
beiQg ZhaW Whe bRd\ dReV aQd QRW hRZ iW ZaV fRUPed) aQd Whe legiVlaWXUe 
iQ RUdeU WR eVWabliVh ZheWheU Whe\ haYe e[ceeded RU abXVed WheiU 
SRZeUV.130 
 
The R-ARCSS SURYideV fRU Whe eVWabliVhPeQW Rf aQ iQdeSeQdeQW, 
iPSaUWial aQd cUedible cRQVWiWXWiRQal cRXUW ZhRVe cRPSRViWiRQ, 
fXQcWiRQV, aQd dXWieV Vhall be SUeVcUibed b\ laZ.131 AW Whe WiPe Rf ZUiWiQg, 
QR laZ haV beeQ eQacWed b\ Whe RecRQVWiWXWed TUaQViWiRQal LegiVlaWiYe 
AVVePbl\ WR bUeaWhe life iQWR Whe SURYiViRQ Rf Whe R-ARCSS. ThXV, Whe 
fXQdaPeQWal UighW Rf Whe ciWi]eQV Rf SRXWh SXdaQ WR acceVV jXVWice iQ 
UegaUd WR YiRlaWiRQ WR WheiU cRQVWiWXWiRQal UighWV haYe beeQ cXUWailed b\ 
Whe SaUWieV WR R-TGRNU RU R-ARCSS. The R-ARCSS did QRW SURYided 
aQ RSSRUWXQiW\ RU URRP WR challeQge iWV legaliW\ b\ ciWi]eQV RU aQ\ 
aggUieYed SaUW\. IW RXVWed JXUiVdicWiRQV Rf Whe CRXUWV b\ PakiQg Whe 
agUeePeQW VXSeUiRU WR Whe cRQVWiWXWiRQ aQd RWheU VWaWXWRU\ laZV iQ SRXWh 
SXdaQ. NR PechaQiVP haV beeQ VeW RU cRQWePSlaWed b\ Whe SaUWieV WR Whe 
R-ARCSS QRU a WiPe fUaPe VeW ZiWhiQ Zhich WR cRPSleWe Whe SURceVV Rf 
eVWabliVhPeQW Rf Whe CRQVWiWXWiRQal CRXUW.  
 
ThiV haV beeQ RQe Rf Whe failXUeV Rf Whe R-ARCSS iQ WeUPV Rf SURPRWiQg 
RU VWUeQgWheQiQg cRQVWiWXWiRQaliVP iQ SRXWh SXdaQ ViQce Whe SRZeU Rf Whe 
cRXUWV WR UeYieZ cRQVWiWXWiRQal Rf SURYiViRQV, laZV aQd aPeQdPeQWV 

 
129  Kaluma, Judicial Review: Law Procedure and Practice, 2016, p. 1. 

130  Alhaj A.J. Mungula v. Baraza Kuu la Waislam wa Tanzania [TLR] 50 HC. 

131  Article 1.17.7 of the R-ARCSS 2018. 
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caQQRW be TXeVWiRQed. ThiV iV becaXVe Rf Whe abVeQce Rf a fXQcWiRQiQg 
cRXUW, Whe SXSUePe CRXUW Zhich haV VXch SRZeUV gUaQWed WR iW b\ Whe 
TUaQViWiRQal CRQVWiWXWiRQ Rf Whe ReSXblic Rf SRXWh SXdaQ 2011(aV 
aPeQded). The CRXUW haV a VhRUWage Rf SeUVRQQel aQd caQQRW cRQVWiWXWe 
a TXRUXP WR ViW aV a cRQVWiWXWiRQal SaQel. IQ cRQclXViRQ SRXWh SXdaQ 
jXdiciaU\ caQQRW XQdeUWake jXdicial UeYieZ iQ Whe aUeQa Rf Whe cRXUWV 
iQYRlYiQg Whe QaWiRQal E[ecXWiYe RU PaUliaPeQW. 
 

6.0. CHALLENGES 8NDERMINING 
CONSTIT8TIONALISM IN SO8TH S8DAN 

 
DeVSiWe haYiQg Whe TUaQViWiRQal CRQVWiWXWiRQ Rf 2011 aQd Whe ReYiWali]ed 
AgUeePeQW RQ Whe ReVRlXWiRQ Rf CRQflicWV iQ Whe ReSXblic Rf SRXWh 
SXdaQ (R-ARCSS) aV WZR PaiQ dRcXPeQWV WR VWeeU Whe cRXQWU\, 
CRQVWiWXWiRQaliVP haV QRW VWUiYed Zell dXe WR PaQ\ facWRUV.  
 
First, although the R-ARCSS created institutions of governance, these 
have remained weak making it difficult to carry out oversight roles. The 
Independent Commissions and Institutions are so weak, crippled to a 
level that, since their establishment, they have failed to carry out any 
meaningful oversight activity to check and balance the three organs of 
state. The independent Institutions and Commissions and the Judiciary 
have little resources and operate on a tight budget, hampering its 
activities. 
 
Secondly, war and insecurity in the country have impacted alot, the entire 
history of the Sudan and later South Sudan, has been shrouded by 
conflicts ranging from rebellions, inter-communal conflicts over grazing 
land and cattle theft. Even though the R-ARCSS is being implemented, 
some warring parties like the National Salvation led by Thomas Cirilo, 
the SPLM/A-IO Kit-Gwang faction led by Gen Gatwech Dual are out 
of the Revitalized Transitional Government of National Unity (R-
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TGoNU). This has disastrous effects on constitutionalism and rule of 
law, the wars have caused untold suffering, human rights violations with 
impunity. In 2013, just two years after independence, South Sudan 
descended into war despite two peace agreements in 2015 and 2018, until 
now, peace has evaded South Sudan. 
 
Thirdly, there is no  separation of powers and functions among the 
organs of state, although the R-ARCSS established a Revitalized 
Transitional Government of National Unity comprising of the 
Executive, Legislature, Judiciary and Independent Commissions. The 
Executive, headed by President Salva Kiir, operated without restraint and 
in the process has taken over most of the functions of the Legislature 
and deactivated the oversight role of the Legislative and the Judiciary. 
 

7.0. CONCL8SION 

 
ThiV aUWicle haV UeYealed WhaW fRU cRQVWiWXWiRQaliVP WR be XSheld aQd 
UeflecWed iQ Whe iPSlePeQWaWiRQ Rf Whe Seace agUeePeQW, Whe eQWiUe 
SURceVV, fURP SUeQegRWiaWiRQ agUeePeQWV, fUaPeZRUk agUeePeQWV aQd 
iPSlePeQWaWiRQ agUeePeQWV, VhRXld UeflecW Whe ke\ WeQeWV Rf 
cRQVWiWXWiRQaliVP. TheVe aUe VeSaUaWiRQ Rf SRZeUV, dePRcUac\, UXle Rf 
laZ, accRXQWabiliW\, iQdeSeQdeQce Rf Whe jXdiciaU\, acceVV WR cRXUWV Rf laZ, 
a gXaUaQWee Rf UighWV aQd fUeedRPV. FXUWheU, Whe R-ARCSS,  alWhRXgh QRW 
SeUfecW, iV Whe beVW RSWiRQ WR VWeeU Whe cRXQWU\ RXW Rf Whe cXUUeQW PeVV 
aQd haV WUaQVfRUPaWiYe elePeQWV VXch aV iQVWiWXWiRQal aQd cRQVWiWXWiRQal 
UefRUPV Zhich if faiWhfXll\ iPSlePeQWed, SRXWh SXdaQ PighW achieYe 
Seace aQd VWabiliW\, UXle Rf laZ, ecRQRPic UecRYeU\ aQd deYelRSPeQW. 
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8.0. RECOMMENDATIONS 

 
The fRllRZiQg UecRPPeQdaWiRQV aUe Pade ZiWh WR YieZ WR iPSURYiQg 
adheUeQce WR cRQVWiWXWiRQaliVP iQ SRXWh SXdaQ. 
FiUVW, Seace gXaUaQWRUV like IGAD, TURika aQd AU Qeed WR SURWecW Whe 
R-ARCSS fURP facWiRQaliVaWiRQ WhaW PighW UecUeaWe iQVXUgeQW gURXSV aQd 
YiRleQce like ZhaW haV becRPe Rf Whe SPLM/A-IO WhaW haV fUacWXUed iQWR 
SPLM/A-IO KiW-GZaQg facWiRQ XQdeU GeQ GaWZech DXal aQd Whe 
AgZelek fRUceV XQdeU GeQ. JRhQVRQ OlRQ\. AV a UeVXlW, fUagPeQWaWiRQ 
haV led WR heaY\ fighWiQg iQ USSeU Nile aPRQg Whe NXeU aQd ShillXk 
cRPPXQiWieV WhaW backV UiYal facWiRQV leaYiQg aW leaVW fiYe WhRXVaQd 
ciYiliaQV dead aQd hXQdUedV diVSlaced RU VeekiQg VhelWeU iQ UN SURWecWed 
ViWeV. 
 
Secondly, there is need to enact a new Constitution for South Sudan. The 
current Transitional Constitution of the Republic of South Sudan 2011, 
has been subjected to incorporate so many peace agreements like the 
ARCSS and R-ARCSS signed in 2015 and 2018 respectively. These have 
drastically changed its structure and undermined it objectives. The 
Transitional Constitution of the Republic of South Sudan 2011 has 
outlived its mandate since at the eve of independence in 2011, it was 
prepared as transitional document to last for three years pending 
enactment of the permanent Constitution. Instead of being the supreme 
law in the country and binding on all organs, it has lost its supremacy to 
the Revitalized Peace Agreement signed in 2018 which is now the 
supreme law binding the entire country. Parliament needs to enact a new 
constitution whether it is named permanent constitution or not, to 
reclaim its place as the supreme law in the Country. 
 
Thirdly, there is need to expedite the reform of the judiciary as well as 
the establishment of an independent Constitutional Court that shall have 
exclusive jurisdiction to handle constitutional cases. Currently, no 
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independent constitutional Court exists. As the end of the transitional 
period approaches, with it comes democratic elections which at times 
results in disputes which needs an independent judiciary to hear and 
dispose. The current judiciary under Justice Chan Reech is nothing but a 
pro-government judiciary that serves to protect the interest of the ruling 
SPLM-IG. The current practice of making the Supreme Court of South 
Sudan to constitute a panel at the pleasure or discretion of the Chief 
Justice to sit as a constitutional court has proved to be ineffective and 
unreliable. Peace guarantors and regional and international bodies like 
the UN, AU, Troika, and IGAD should accelerate the process of judicial 
reform before elections are conducted. 
 
Fourthly, the power of the Parliament to vet and approve ministerial and 
other appointments should be returned or restored as a way of bolstering 
checks and balances among the organs of state and in particular between 
the Legislature and the Executive. Leaders of warring parties should not 
make critical decisions like extending the Transitional period, and 
postponing elections and extending their mandate in office. Rather, these 
roles should be left to Parliament which is the competent body under the 
constitution. Emphasis should be put on the Permanent Constitution 
whose process is under way to enact a provision that is non-derogable 
with effect to the oversight role of Parliament in vetting and approving 
ministerial appointments. 
 
FifWhl\, jXdicial acWiYiVP VhRXld be SURPRWed ZiWh UegaUd WR jXVWiceV aQd 
jXdgeV iQ Whe JXdiciaU\ Rf SRXWh SXdaQ. The R-ARCSS aQd Whe PaQQeU iQ 
Zhich Whe SaUWieV· WhaW aUe VigQaWRUieV WR iW, aUe iPSlePeQWiQg Whe 
agUeePeQW haV a lRW Rf cRQVWiWXWiRQal TXeVWiRQV WhaW haYe UePaiQed 
XQaQVZeUed. The cRPSeWeQW bRd\ WaVked ZiWh iQWeUSUeWiQg aQd UeVRlYiQg 
legal aQd cRQVWiWXWiRQal diVSXWeV iV Whe JXdiciaU\ bXW Whe E[ecXWiYe aQd 
SRliWical SaUWieV haYe eQcURached iQWR WhiV WeUUiWRU\ aQd Whe jXdgeV haYe 
UePaiQed VileQW. The jXdgeV PXVW cRPe RXW aQd face Whe RWheU RUgaQV Rf 
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VWaWe. The\ VhRXld YeQWXUe iQWR aUeaV Rf deYelRSiQg caVe laZ aQd 
jXUiVSUXdeQce RQ cRQVWiWXWiRQaliVP iQ Whe cRXQWU\. JXdgeV PXVW QRW 
heViWaWe WR Pake deciViRQV Whe\ cRQVideU jXVW hRZeYeU XQSRSXlaU WhRVe 
deciViRQV aUe likel\ WR be WR PaUliaPeQW, Whe E[ecXWiYe RU SRliWical SaUWieV 
aQd UegaUdleVV Rf WheiU iPSacW RQ Whe UelaWiRQV beWZeeQ Whe jXdiciaU\ aQd 
RWheU SillaUV Rf Whe SWaWe. TheiU deVWiQaWiRQ PXVW be jXVWice, WhaW iV Whe 
RQl\ highZa\. The\ PXVW alZa\V Sla\ WheiU URle iQ eQVXUiQg WhaW 
aPeQdPeQW Rf Whe SaUaPRXQW laZ SURPRWeV iQ Whe PiQdV aQd heaUWV Rf 
Whe SeRSle, a deeS ePRWiRQal UeVSecW fRU Whe cRQVWiWXWiRQ aV a V\PbRl Rf 
VaQcWiW\ aQd SeUPaQeQce. 


